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PREFACE. 



Thb following pages owe their immediate appear- 
ance to the following circumstances. In the first 
weeks of the present year the Author was placed upon 
a committee in one of the metropolitan suburbs for 
inquiring into and reporting upon the sanatory condi- 
tion of the place, with a view to its improvement. 
Certain novel and theoretical plans having been urged, 
and been, indeed, the special object of the formation of 
that committee, the Author strenuously urged, in 
opposition to these, that, in all such cases, the true and 
only proper and effective course was to put in action those 
constitutional, regular, and legal means which the law 
affords. Although, however, there were on that com- 
mittee several professional gentlemen besides the 
Author, not one of them appeared aware, — several 
avowed that they were not aware, — what the law relating 
to these matters actually is, and what legal means do 
actually exist, in the present state of the law, for 
promoting sanatory * improvements. The Author 

* As a new mode of spelling this word has lately been adopted, 
a remark on the subject is proper. The first Commission, and the 
tieaith of Towns Association in their report, spell it as above. 
The comi>ouuds from " sano " are generally used in English in 
9 to the mind. Any form of the word is bad therefore, as 
A 
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having endeavoured briefly to point out those means, 
and having" succeeded in practically carrying out the 
ideas with which he first came forward, it was strongly 
urged on him that those were matters which it would 
be useful to make more generally known ; that, if so 
many lawyers on that committee did not know the law, 
ajid were surprised to find that it had any vital energ}^, 
it was probable that it was as little known among 
lawyers elsewhere, and, still more, that it was totally 
unknown to the public generally. On the other hand, 
it was of pressing importance that its actual vital 
energy should be well known at a time when Govern- 
ment is about to bring forward measures on the 
subject. 

These representations were weighty ; but the short 
space of time which, if such a work were to be of any 
service, could be allowed for its preparation, was felt as 
a strong objection. The end of the matter is here seen ; 
and the Author can only hope that, though it has been 
impossible, in such a short space of time, to discuss all 
the topics so fully as could be wished, it may be made 
sufficiently clear what some of the main principles of 
the existing law, relative to the promotion of, and the 
removal of causes injurious to, public health, actually 



applied physicaUy, in our languaprc. But ** sanity" is always 
api>Iied to the mind (it was also thus employed l)y Cicero), while 
** a sanative" is sometimes used for a physical remedy, (so "sa- 
natio " by Cicero). Hence it is clear that " sanatory " is the only 
admissible form of the word, if it be used at all; and against 
Ui^t use it would now be vain to protest. 
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are \ that so there may be some check on hasty and 
empirical legislation. How necessary such check is 
-will be seen from some of the facts mentioned in these 
pages; and, not least, from the gross misconceptions 
of the functions of Commissioners of Sewers. 

The object of these pages is very simple. It is to 
show that the care, by law, for the public health, and 
for removing causes injurious to public health, is no 
new thing : that the law of England has ever had a 
most careftd regard for all that concerns the public 
health: that the principles of the common law in 
reference to the matter are clear and decisive, and may 
be taken as models of what law should truly be in its 
r^ard for the welfare of the people. It is, further, to 
show that though, as manners and customs change with 
passing time, the machinery for carrying out certain 
principles of law into practice may be modified, those 
principles, based as they always are on national pecu- 
liarities, ought never to be neglected for the sake of 
introducing novel or speculative doctrines. Thus, it 
being a principle of the common law that any noxious 
accumulation is a nuisance which ought to be abated, 
it may be of little importance whether it be abated, in 
one age, by the bailiff of the court leet, or, in another, 
by the inspector of police; but it is of very great 
importance that new and theoretical remedies, inter- 
fering with numerous private rights and honest preju- 
dices, should not be introduced and made compulsory. 

The Common Law of England has been, in all ages, 
the great bulwark of the liberties of Englishmen. It 
a2 
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is just in proportion as the principles of that common 
law have been neglected or superseded that those 
liberties have been endangered. And the people are 
bound to take care that, in the anxiety for sanatory- 
improvement, no fresh invasion of those liberties da 
take place. For this purpose it is necessary that the 
principles of the common law be well known to the 
people themselves; — and it is desired to be understood 
that these pages are addressed, for that purpose, to 
the general reader ; and that it has, therefore, been 
endeavoured to divest them of technical treatment. 

The great importance af true and active sanatory 
measures must be recognized by every one. But such 
measures should be practical, not theoretical. The 
Author has been the means of showing to one metro- 
politan district that the law of England, as it now 
exists, offers the efficient means, to all men who are in 
earnest, for working out practical sanatory improve- 
ment. 

Some men are so sluggish, or so wanting in moral 
courage, that they shrink from bestirring ^themselves 
in any such work. Such are the men who always 
desire that government should do all this for them, and 
take every thing under its own immediate charge. 
This is unjust to government, and a gross neglect of 
the duties which every man owes, as a private citizen, 
to the state. There is an end of civil liberty when 
men will not exert themselves to fulfil the duties and 
responsibilities which it is the grand fundamental 
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principle of free institutions to cast on every member 
of the community. No man can feirly claim the pro- 
tection of the state who shrinks from the manly dis- 
charge of his individual duty whenever circumstances 
call for the exercise of active energies, either to put 
the law in force, or to resist imconstitutional attempts* 

The present government is, as the Author conscien- 
tiously believes, heartily in earnest in the wish to do 
what is really for the best in the work of sanatory 
improvement. But the task is no easy one. Clashing 
interests and private crotchets beset them on every 
side. It is important that government should feel 
that, in bringing forward a sound practical measure, 
in accordance with the spirit of the English constitu- 
tion, they will meet with the hearty support of every 
thinking man ; but that the offered measure must not 
be disfigured by theoretical proposals or by an imcon- 
stitutional machinery. The Common Law affords cer- 
tain broad and simple, but most distinct and defined 
principles, which may be worked out by constitutional 
and simple means. It is especially important, in the 
present very imsatisfactory and complicated state of 
the statute law, and general ignorance of legal prin- 
ciples, that those principles and the machinery for 
working them out should be digested into a simple 
and plain form — ^in a single statute. This digest, 
declaratory of the common law as to all principles^ — • 
and always imperative, and thereby constant, at the 
same time that it is constitutional in the machinery 
devised, — must be of universal (not local or partial) 
a3 
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application; and be sa plain and clear tliat all men 
may read and understand it. By such means it will 
obtain universal confidence. 

Every one who is really in earnest in any cause will 
be anxious to hear every view that can be taken of it, 
and to see pointed out any evils which may exist iia 
any part of whatever proposition may have been made^ 
though it shall have been brought forward even by 
himself^ To such are the following pages addressed. 
There are always some men, making loud professions 
of public good, who mamfest their sincerity by the de- 
termination to carry their own particular plans, or 
nothing. To such these pages are not addressed. It 
is only such men who make use of the cholera as a 
bugbear to frighten the people of England into assent 
to any sanatory measure that may be proposed. It 
might be well to remind those who resort to this man- 
ceuvre that anything which has been obtained by 
" fraud and duress" (which any measure passed through 
dread of the cholera will be) is a nvdum pactum in the 
eye of the common law of England. 

It has been clearly established that cholera is not a 
disease which, in this country, increases, except in 
some exceptional places and to a trifling extent, the 
mortality of a broad district. It is not a disease sa 
much added to the ordinary active causes of mortality 
as it is one which takes the place of, altogether for the 
time supplanlang; diseases which are every day com- 
mitting their ravages among us. The extra mortality 
which has, during the present winter, occurred in the 
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metropolis, and has at various other times done the 
same, from the prevalence of influenza and various 
forms of febrile disease, immensely exceeds the extra 
mortality which the cholera occasioned*. These are 
facts which it is of no little importance to the public 
should be generally known and thoroughly understood. 

Finally ; in any state af civilized society the only 
hope for a happy and improving social state is in all 
men feeling the importance of the Supremacy af Law ; — 
of law which has its foundations laid in absolute right 
and justice, and not in arbitrary caprice or speculative 
possibilities; — and in all men making it a duty to know 
what the law is, and to do their individual part 
towards fulfilling it, and seeing that it is fulfilled by 
others. To this end the law must always be made 
simple, practical, and plain. It is shown in the fol- 
lowing pages that the Principles of the Common Law of 
England possess these qualities ; and, further^ that they 
recognize a machinery which is marked by the like 
qualities. Let it be hoped that those principles and 
that machinery, as applicable to Public Health, may be 
shortly presented by Government to the acceptance of 
the nation in a carefully digested form. Such a mea- 
sure will meet with the immediate and unqualified 
support of all good men really anxious for Sanatory 
Improvement. And such a measure might be well 



• The case is really much stronger, as to the suffering from 
fever, &c., than appears in this brief statement. See the admirable 
•ummary of the facts in the valuable '' first Reporf of the Me- 
tropolitan Sanatory Commission, pp. 14 — 18, &c. 
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prefaced with the noble sentiment expressed in the 
passage from the ancient Anglo-Saxon Laws of England 
which stands as the motto to these pages: *^Thk 

WILLINa OF OUR LORD [THE KiNG] AND OF HIS 
WiTAN is: THAT RIGHT LAW SHALL BE UPREARED; 
AND EVERY UNLAWFUL YEARNING BE FELLED 
down; and THAT EVERY MAN SHALL BE LET BE 
WORTHY OP HIS RIGHT." 



8, Serjeaniff Inn, Temple, 
Feb. 1, 1848. 
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The very mention of the " Public Health " implies 
a matter of no partial or local interest, but one in 
which all are deeply concerned. It cannot but be 
perceived that the legislating on such a topic must, 
therefore, involve constitutional questions, and ques- 
tions touching important principles of general law. 
While, however, the subject has been very fully dis- 
cussed in its physiological and physical bearings, it 
has hardly met with any discussion on points which 
ought thus to lie at the foundation of any legislative 
measures. Those points it is proposed now briefly to 
consider. 

Uniformity and stability in the laws by which any 
community is regulated, form the very basis of the 
well-being and safety of society. Even imperfect laws, 
if certain and invariable, are better than a code which, 
seeking after perfection, is perpetually shifting. Igno- 
rance of the law is not admitted as any defence in an 
English court of justice (a). But such ignorance is a 
matter not voluntary, but of absolute necessity, when 
the statute-book is being year after year overlaid by 
fresh enactments, repealing, altering, and re-enacting 
old laws or parts of laws, and adding new ones of 

(a) Ignorance of the law was, them, the act of 7 & 8 Vict, 

however, saccessfully pleaded c. 3, was passed ; an instance 

by several parties, for whose of ex post facto law happily 

especial benefit, after actions very rare in this country. 
had been commenced against 

b2 
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everj varied character. This evil is becoming so 
monstrous that it must soon, like every evil when it 
has attained a certain height, enforce a cure. The know- 
ledge and the administration of the law will become 
equally impracticable; and the numberless incon- 
gruities and positive inconsistencies which exist, and 
are being daily added to, must neutralize the objects 
for which alone law can have a being. 

It is undoubtedly at all times much less trouble to 
apply an empirical remedy than to examine carefully 
into principles, and ascertain how those which have 
been long determined, and been in tried operation, 
may be applied to, and may be made to bear upon, 
individual cases. The history of science and of medi- 
cine, as well as that of law, affords but a long illustration 
of this truth. The actual municipal law of England is 
usually divided into common and statute law. The 
former may be said to consist of the fundamental 
principles ; the latter of the empirical remedies. No- 
thing is easier, and nothing more common, than to 
declaim against "judge-made law." A little con- 
sideration will, however, satisfy a truth-seeking in- 
quirer that the branch of law to which this language is 
applied is that upon which the liberties of the country, 
and the welfare and security of civil society, mainly 
depend. The part of the judges is to examine carefully 
into the principles of the law, and, having ascertained 
them, to show their application to individual cases. 
It is not true, it is wholly incorrect, that the judges 
make the law in individual cases. They apply the 
broad principles on which the science of English law 
depends to individual cases, just as the natural philo- 
sopher applies the broad principles and general laws 
which have been established as truths in his science to 
any individual objectthatmay come before him. He who^ 
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finding such labour irksome, prefers to try the newest 
empirical nostrum, or to attempt a new theory in 
each case, does but imitate the example of those who 
propose and those who sanction the overlaying of the 
common law with inniunerable statutes. The very 
additions continually made, of late years, to the statute- 
book are more than enough to prove the truth of what 
has been said. A multitude of laws is either a mark 
of incapacity or an expedient of the tyrant to entangle 
the unwary. It is self-evident that there cannot be a 
true basis of principle in these additions, or the whole 
framework of society would have been again and again 
radically changed during the last half century, within 
which time nearly as many volumes of statutes have 
been put forth — each vast enough to contain in itself 
an entire national code. 

It has seldom happened in the history of this country 
that an object more noble, and more worthy to occupy 
the attention of a great people and a just government, 
has fixed itself upon the attention of both, than has 
the question of the improvement of the sanatory con- 
dition of the masses of the people. But there can be 
no question which, in order to its proper settlement, 
more requires a careftd inquiry into the principles 
which have been always recognized by the law of 
England ; there can be none in which mere empirical 
action is more to be deprecated. The more important the 
object to be attained, the more important is it that the 
adoption of empirical measures should be carefully 
avoided. There is never any difficulty, on any subject, 
in getting up a case which shall seem to show that 
there is " something rotten in the state of Denmark," 
and, as the phrase goes, " calling for legislative inter- 
ference." It is much easier to do this, and the popular 
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ear is usually much more readily caught (6), than by 
pointing out what are the actual principles of the law as 
applied to individual cases 3 how, in those cases, the 
law is evaded or neglected to be put in operation ; 
what, if any, defects exist in the machinery for put- 
ting that law into operation; and, if any such are 
found, how a change in circumstances renders it 
advisable, — which in all ages must from time to tim^ 
occur, — to adopt a machinery somewhat modified in 
details, but guided by the same broad principles. 

The experience of all history teaches that, in the 
natural constitution of every nation originate, and to 
it belong, some certain and peculiar fundamental prin- 
ciples of law. It is only by working upon and carry- 
ing out those principles that any new legislative 
arrangements can be rendered effectual for any good 
end. The law of £ngland has been declared, over and 
over again, by authorities ancient and modem, legisla- 
torial and judicial, to be a law which favours liberty ; 
and the dignified answer given by the barons of 
England at the parliament of Merton, — ^' We will not 
that the accustomed law of England shall be set 
aside" {c), — embodies a sentiment which ought to be 
sacredly cherished by every Englishman. 

(&) Instead of oontenting them- bad the picture, in itself, may 
selves with deploring, as many seem, we all know that such 
do, the state of things which pictures are partial only and 
late parliamentary papers have selected. Not the less earnestly, 
exhibited,everygood man ought however, should every man 
to rejoice that the attention of strive to clear the sui^Geu^ of 
parliament has been, of late, so every such picture, 
sedulously given to finding out (0) Such is the meaning of 
all that is bad, instead of cater- the whole passage : — " Omnes 
ing, as has in former times been comites et barones una voce re- 
done, to popular and vulgar sponderunt, quod nolunt leges 
passions. The disclosure of evils AnglicB mutare, qucs hueusque 
is the first, but sure, step to usitatce sunt et approbate** 
their remedy; and, however 
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. When, by the gradual progress of society, a state of 
facts becomes established which makes it clear that 
something ought to be done to amend it, every lover 
of good order, who ventures to have an opinion of his 
own, will feel that any new experiments must be looked 
upon with suspicion and distrust, and that, in precise 
proportion to the magnitude of the interests involved. 
If, on the other hand, the existing remedies had been 
considered, the principles on which they are grounded 
examined, and more extended modes of their application 
pointed out, that suspicion and distrust would be dis- 
armed, and the desirableness of the course su^ested 
would probably be recognized. 

The question of sanatory improvement is one which 
involves vast interests ; which nearly concerns innumer- 
able private and public rights of every sort and kindj 
which affects property of every description in every city, 
town, and village throughout the British empire. A 
question broader in the interests involved, more nearly 
concerning the welfare and property of every individual, 
has never been mooted. It is of the utmost importance, 
then, that government, in proposing any scheme of 
measures bearing upon this object, should show every 
anxiety to proceed upon principles of law already well 
ascertained. It is the object of the present pages to 
show that they may do this with confidence and 
success. 

There is one point which lies so obviously at the very 
front of the whole question, that it is well to dispose of 
it at once. The very first proposition, upon which 
alone any pretence for legislative interference can be 
grounded, is the general nature of the question as a 
matter of public right and public wrong. Unless the 
question be a general^ one, there is no justification for 
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making' it a matter of national legislation ; any mere 
local evils should have local applications only. No got- 
up number of individual cases can justify the applica- 
tion of a general system. But the question of sanatory 
improvement, unlike the poor law and other questions, 
needs no such cases. It can need no entry into detail 
here, to show that this is a question of no partial and 
individual interest, and is confined to no district, town, 
or village. The causes affecting life, health, and disease 
operate alike in every part of the British islands. The 
lungs respire, and the blood circulates, obedient to the 
same laws from John o' Groat's house to the Land's 
End. Every man throughout the length and breadth 
of the land has a right to expect that, so far as relates 
to others, nothing which he cannot individually control, 
and affecting injuriously that respiration and circulation, 
shall be permitted by public law; and, so far as relates 
to himself, that he shall be bound, by public law, to do 
all that in him lies to prevent the existence of causes 
injuriously affecting that respiration and circulation in 
others. The ultimate points are simple, though the 
means to attain them may be very complex. 

If such be the case, any measures which are local 
only must of necessity be, radically and upon principle, 
defective and bad. It has naturally happened that, 
from time to time, as individual numbers of men have 
perceived and felt, in limited communities, the operation 
of many causes injurious to health, they have striven 
to get power to relieve their own particular shoulders 
of the evil; feeling self-preservation to be the first law, 
or often, perhaps, conscious that any attempt to obtain a 
general measure would be vain, while* a limited one 
might be attainable. The result has been that there now 
exist, and are in operation tWough these islands, 
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innumerable local Acts of Parliament, each having a 
limited range only, but of the number and variety of 
which few, who have not made special inquiries, can 
form any idea. Many of these Acts, though thus local, 
^yQ, within the sphere of their operations, powers the 
most arbitrary and grossly in violation of the Uberty of 
the subject ; powers which it is often a matter of boast 
with their promoters to have procured to be smuggled 
through parliament without any one being aware of what 
was being done. The enormous evils and injustice of 
such a state of things must be self-evident, and cannot 
be too often pressed upon attention. Few men can tell 
under what regulations they are living ; for no public 
sanction of the inhabitants is required before apphcation 
for these local Acts ; and, not being contained in the 
volumes of public statutes, a knowledge of their con- 
tents is difficult of attainment. If a good general 
measure is passed, it is, moreover, often found, when a 
too flattering hope of its individual apphcation had been 
indulged, that it is clogged by numberless exceptions in 
favour of these local Acts. Assuredly the very first step 
which ought to be taken by government, in proposing any 
system for sanatory improvement, is, careftilly selecting 
what is good and has been found to work well, to call for 
the repeal and absolute annulling of every local Act of 
Parliament whatever, so far as any such relates to matters 
embraced within the general system. If the proposed 
system be good, every citizen has a right to the fiill and 
immediate benefit of it, unstayed by any local trammels, 
which probably have made his former condition even 
more needful of a remedy than that of those where no 
such local Acts exist. Still less, then, can government 
be justified in actually proposing any measures having 
a local operation only. This impropriety becomes even 
more evident when a mere arbitrary line, — as eight miles 
b3 
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round St. Paul's, — ^is taken as the limits of that local 
operation. 

The merging of the Saxon octarchy and heptarchy 
into one kingdom, under Egbert, is justly considered as 
the true beginning of the greatness and dignity of the 
race which before, as since, occupied the land. That 
there cannot exist an imperium in imperio is considered 
a fundamental principle among all civilized nations. 
But these local Acts of Parliament do, both theoretically 
and practically, set at nought all such considerations 
and principles. There may be an argument raised to 
show why, for the fulfilment of some specific public 
work, powers should be given, by special Act of Parlia- 
ment, to an associated number. But no argument can 
ever make it understood, why that should be a criminal 
offence on one side of a lane or street which is not so 
— nay, the performance of which is often even positively 
enjoined— on the other. Yet such is the operation, of 
necessity, of every local Act of Parliament that was 
ever granted of the class now imder consideration. 

One general system being then obviously the only 
way in which this subject can, with propriety, be dealt 
with, it reioaains to examine the principles of English 
law which are involved in the questions to be considered. 

It by no means follows that, because local Acts are un- 
desirable, a system of centralization should be adopted. 
There has been far too much tendency to this direc- 
tion of late years, and that tendency is altogether op- 
posed to the spirit of the English law and constitution. 
The system of centralization must always necessarily 
tend to lessen that individual and local responsibility 
and self-government, — and, consequently, energy, ac- 
tivity, and self-reliance, — ^which it has ever been the 
policy of the English law, in accordance with the 
4;haracter of the people, to encourage ; and which, in 
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the present state of civilization, it is more than ever 
necessary should be encouraged, rather than checked, 
if the national energies and character are to be main- 
tained, and any great scheme of sanatory or other 
improvement to be worked out. 

There has been, moreover, a disposition on the part 
of some to interfere with the minute arrangements of 
individuals, under pretence of sanatory improvement, 
which is entirely repugnant to the spirit of English 
law, and can be likened to nothing but the enslaving 
and intolerable regulations of ancient Egyptian law, 
or to those sumptuary laws which have been tried in 
England and failed. It will be deeply to be deplored, 
if, in consequence of any such attempts as have been 
thus hinted at being made, the real question of 
sanatory improvement shall be retarded. 

If a general and broad system of action can once be 
devised, based upon and in accordance with well- 
established principles of English law, and the carrying 
out of which is committed to the various local con- 
stitutional authorities; such a system, backed by the 
general enlightenment upon the subject which the 
present active discussion must cause, and by the daily 
difiusion of a more sound education, will ensure the 
effecting of all that is good, wholesome, and desirable. 
Working, not with separate and varying local powers, but 
under one general system, the authorities of every 
place will have a strong pubHc opinion, and an equally 
strong influence of example, directed upon them, which 
will enforce activity ; and a constitutional means may 
be readily devised for preventing any possible negli- 
gence by any such local authorities in the discharge of 
their duties. 

The causes injurious to health towards which legis- 
lative action can be directed, are chiefly such as pro- 



12 Introduction, 

duce vitiation of the atmosphere^ and thus cause a 
poisonous instead of a health-giving matter to be 
taken into the lungs. The causes which may produce 
this vitiation of that atmosphere, of which each in- 
dividual ordinarily inspires upwards of fifty-seven 
hogsheads in the course of each day of twenty-four 
hours, are extremely numerous. They may arise from 
the ordinary decay of vegetable and animal matter, or 
from the decomposition of either of these under various 
artificial processes. Many of these causes exist, and 
are in continual operation, independent of the acts of 
man, and it requires his interference to arrest their 
progress ] others originate in his acts alone. A divi- 
sion founded upon this character would, however, be 
very imperfect and inconvenient, inasmuch as, in many 
if not in most cases in civilized countries, the two are 
mixed up and blended together almost inseparably. 
Another distinction, much more convenient for the 
present purpose, may be made — ^into causes which exist 
in a fluid state, or which may be carried off by running 
water — ^and those which exist in a solid state, or not 
easily carried off by running water. A very different 
mode of action being obviously necessary with refer- 
ence to these two classes, they form particularly well- 
marked grounds for a divided treatment of the subject. 
The latter will therefore be now treated of under the 
general name of Nuisances; and the former under 
the general name of Drainage. 

In respect to NuisanceSy it is proposed to show, 
first, what are held to be nuisances at common law ; 
that thus the broad principles recognized by the law of 
England, in regard to the rights and duties of in- 
dividuals as to the preservation of a free and unvitiated 
atmosphere, may be understood. It will next be 
shown what has been the machinery hitherto employed 
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for practically bringing those principles to bear upon 
the conduct of individuals and communities ; and how 
far, in the course of events, that machinery has required 
modifications ; and how far it may now again require 
others. Under this head, certain police and highway 
and other Acts will claim attention. 

It will be well to glance briefly, in this connection, 
at the law under which coroners' inquests are held, as 
bearing immediately upon the question of the causes 
of death and disease. 

In respect to Drainage, the real office of Commis- 
sioners of Sewers, according to the law of England^ 
will be shown, and how far their powers extend. The 
distinction will be pointed out between sewerage, 
properly so called, and drainage. As in the case of 
Nuisances, the state and wants of the existing ma- 
chinery will be inquired into ; and, under this head, 
many provisions of the highway Acts will claim 
attention. 

It will be obvious that, in this review, many and 
varied topics of the law will necessarily come under 
notice. The object will be, in reference to each, to 
enter so far into it, and no more, as will be necessary 
to show the general principles which have pervaded 
the common law of England; and which have been 
sometimes illustrated by statutes passed at early periods 
of our history, and before the statute-book made the 
periodical addition of an annual volume to our shelves. 
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In one of the '^ Reports of the Committee of the Health 
of Towns Association" (a), the admirahle general tone 
of which calls for the highest praise, allusion is made, 
among other things, to many very frequent nuisances, 

(a) Report on Lord Lincoln's Bill, 1846. 



16 Of Nuisances 

powers to do away with which are strongly called for. 
On p. 80, it is said, " One great source of the conta- 
mination of the atmosphere in towns, and of the dete- 
rioration of the physical condition of the population, 
arises from certain nuisances, such as collections of dung, 
nightmen's yards, pig-sties, cow-yards, slaughter-houses, 
and manufactories giving out offensive and noxious 
emanations." And again (p. 82): "No means are pro- 
posed hy the bill for the suppression or mitigation of the 
grievous nuisances arising from manufactories which 
emit offensive and noxious emanations, and which are 
often situated in the closest and most densely populated 
districts." Throughout the pages on this subject it ap- 
pears to be assumed, that these are evils for which no 
remedy whatever can now be found, and of which the 
existing law takes no cognizance ; and to remove which 
^legislative interference" is therefore craved. But 
the state of things is really far otherwise. There is 
not one of the cases so enumerated which is not already 
illegal at common law, and which does not already 
subject the party who permits or causes it to the penal- 
ties of the law. This will presently be seen. 

Nuisances are defined by Blackstone (J) to be " any 
thing that worketh hurt, inconvenience, or damage." 
He adds, " Ciowitwoti nuisances (c) are a species of offences 
against the public order and oeconomical regimen of the 
state; being either the doing of a thing to the annoy- 
ance of all the king's subjects, or the neglecting to do a 
thing which the common good requires." 

Among nuisances, so considered by the common law 
of England, the same learned writer enumerates (^), 

{h) 3 Com. 216. sances to individuals, as distin- 

(c) 4 Com. 166. goiBhed from the common nui- 

(d) It will be perceived that sances before named, 
these are enumerated as nu]» 
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'' Stopping ancient lights, and corrupting the air with 
noisome smells; for light and air are two indispensable 
requisites to every dwelling" {e). He adds, " If a person 
keeps his hogs, or other noisome animals, so near the 
house of another that the stench of them incommodes 
him, and makes the air unwholesome, this is an inju- 
rious nuisance. * * A like injury is if one's neighbour 
sets up and exercises any offensive trade, as a tanner's, 
a tallow-chandler's, or tiie like ; for though these are 
lawful and necessary trades, yet they should be exer- 
cised in remote places ; for the rule is, ' Sic utere tuo 
ut alienum non Icedas;^ this, therefore, is an action- 
able nuisance." And again, (f), " It is a nuisance to 
corrupt or poison a water-course by erecting a dye- 
house or a lime-pit for the use of trade in the upper 
part of the stream ^ or, in short, to do any act therein 
that, in its consequences, must necessarily tend to the 
prejudice of one's neighbour. So closely does the law 
of England enforce that excellent rule of gospel mo- 
rality, of ^ doing to others as we would they should do 
unto ourselves.' " Mr. Justice Coleridge, in a note to his 
admirable edition of Blackstone (g), says that, although 
" the annoyance or neglect which the law will hold to 
be a nuisance must certainly be of a real and substan- 
tial nature," yet even if the "fears of mankind" exist, 
justly deduced from sufficient premises, " there can be 
no doubt, I should imagine, but that " the cause of 
those fears " is a nuisance punishable by indictment, 
anterior to any actual damage produced; in other 
words, that dangerous consequences reasonably appre- 
hended, or feared, make a thing a nuisance." 

And such enlighted views as to nuisances are found 
not only in the classical pages of Blackstone. In a 

(e) 3 Bl. Com. 217. (/) lb. 218, (g) Vol. 4, p. 168. 
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very different work, but of high authority, the follow- 
ing are enumerated, among many others, as nuisances 
at common law, against which that law provides a 
remedy (^). " So if a man evQct any thing offensive so 
near the house of another that it becomes useless Qi) 
thereby — as a swine-sty, or a lime-kiln, or a dye- 
house, or a tallow-fumace, or a privy, or brew-house, 
or a tan-fatt, or a smelting-house, or a smith's forge ; so 
if a man erect a wash-house, stable, &c., and putjllth 
in it to the annoy an^ie of a garden!^ (i). 

And so far are such doctrines from being new or 
foreign to the law of England, that perhaps no mem- 
ber of the Health of Towns Association ever made 
use of stronger or terser language on the subject than 
Lord Coke himself does. In Aldred's case (j) — which 
was an action on the case for obstructing lights and 
keeping hogs — " it was moved in arrest of judgment 
that the building of the house for hogs was necessary 
for the sustenance of man ; and one ought not to have 
so delicate a nose that he cannot bear the smell of 
hogs ; for lex non favet delicatorum votis : but it 
was resolved that the action for it is well maintainable; 
for in a house four things are desired, habitatio hominis, 
delectatio inhabitantisj necessitas Vuminis, et saluhritas 
a^eris ; and for nuisance done to three of these an action 
lies, viz., to the habitation of man, — ^for that is the prin- 
cipal end of a house ; for hindrance of the light, — for 
the ancient form of an action on the case was significant, 
quod messuagium horridd tenehritate obscuratum fuit^ 

(g) Comyn's Digest : Action sary to enumerate cases in sup- 

upon the case for a nuisance^ A. port of every one of these nui- 

{h) It will presently be seen sauces ; which might, however, 

that the word " annoying" have been easily done. The 

might have been used instead of curious reader will find several 

''useless," in2Salkeld. 

(i) It is not thought neces- 0) ^ Rep. 57 b. 



at Common Law. 19 

And, after citing a case in which Wray, C. J., said, 
" that for stopping, an as well of the wholesome air, as 
of light, action lies, and damages shall be recovered 
for them, for both are necessary ;" and, after further 
citing Solomon and Plutarch to show how ^^dulce lumen 
est et deleotabile,^* Lord Coke concludes, not without 
considerable reason and logic, — " If the stopping of the 
wholesome air, Ac, gives cause of action, d fortiori 
an action lies in the case at bar for infecting and cor- 
rupting the air f and judgment was given in that case 
in accordance with that opinion. And in a case, not 
far from the same period, in which (k) the plaintiff com- 
plained of a tallow-furnace, by reason of the stench 
arising wherefrom many of his guests left his house, 
and many of his family became unhealthfiil ; it hav- 
ing been moved in arrest of judgment that the defen- 
dant, being a tallow-chandler, ought to be allowed to 
use his trade, all the court held that the action was 
maintainable, and judgment was given for the plaintiff. 
So also in a case where a mill had been erected, to dress 
hides and steep skins in water, near to the highway, it 
was adjudged (Z), that " if a man erects a nuisance near 
to the highway, by which the air thereabouts is cor- 
rupted, it must, in its nature, be a nuisance to those 
who are on the highway, and, therefore, is indictable." 
The courts of law have even inclined to carry the 
doctrine above laid down as to nuisances to a still 
greater length ; it having been expressly held by Lord 
Mansfield {m), that " it is not necessary that the smell 
should be unwholesome ; it is enough if it renders the 
enjoyment of life and property imcomfortable." And 

{%) Morley v, Pragnel, Cro. (m) Rex v. White, 1 Burr. 
Car. 510. 337. 

{I) R. v. Pappineau, Strange, 
687. 
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in a mucli later case, Mr. Justice Heath observed that, 
to constitute a nuisance, the grievance must either be 
destructive to the general health or render dwellings 
uncomfortable (;i). In a still more recent case, it was laid 
down by Abbott, C. J.(o), that "it is not necessary that 
a public nuisance should be injurious to health; if there 
be smells offensive to the senses, that is enough, a« the 
neighbourhood has a right to fresh andpure airP That 
such doctrine has been held is not unimportant, as it is 
generally considered at the present day, by those most 
familiar with the subject, that there can never exist a 
foul* and offensive smell without some accompanying 
deleterious effects, however difficult it maybe to point to 
the exact result in actual disease ; that, in short, the 
only true security for health is that to which it is thus 
declared that, by the law of England, every man has a 
right — ^namely, ^^ fresh and fure air r 

It would, clearly, however, be a matter of the 
grossest injustice, if — a man having established a law- 
iiil trade or manufacture in a proper situation, and at a 
proper distance from any town or dwelling, and dwell- 
ing-houses having, in the course of time, arisen around 
such manufacture, which were affected by the effluvia, 
&c. arising from it — ^he should then become indictable, 
or liable to action as for a nuisance, and compellable to 
remove it without ample compensation. Such injustice 
is repugnant to the spirit of English law (p), and any 
proposed measure which would work such injustice 
will be unworthy of an enlightened government. On 
the other hand, if a trade or otherwise be illegal at the 
time and place of its establishment, it can never become 
legal through the forbearance of the neighbours to 

(n) R. V. Davy, 6 Esp. 217. (p) See R. r. Croas, 2 C. & 

(o) Rex r. Neil, 2 C. & P. P. 483. 
485. 



at Common Law, 21 

indict and so abate it, through any number of years. 
It was declared {q), by Lord Ellenborough, that " it is 
immaterial how long the practice may have prevailed, 
for no length of time will legitimate a nuisance" (r). 

Nor have the courts of law been at all disposed of 
late years to relax the strictness of the ancient common 
law, in regard to the inalienable right of every man to 
" fresh and pure air." It has been very recently held 
that, notwithstanding the powers given to a railway 
company by an Act of Parliament, that company 
was answerable in damages for a nuisance which 
affected the purity of the air by reason of the dust 
and dirt drifted from an embankment raised in pur- 
suance of the powers given by the Act (5), and although 
it was impossible to construct that embankment with- 
out making such dust and dirt. And in a still more 
recent case, in which a plaintiff had laid quantities of 
''dirt, filth, manure, compost, and refuse" on his 
own ground, but from which offensive vapours and 
stenches arose, it was laid down as being clear that a 
party suffering from such stench might enter the 
ground and remove the offensive matter ; and that, 
in many cases, without even giving any notice of 
his intention (t). 

Having thus shown how clearly and strongly the 
law of England has always recognized the right of every 



(^) Rex r. Cross, 3 Camp. (r) And see Cro. Car. 185, 

227. See also Weld v. Hornby, 7 " There cannot be any prescrip- 

East, 199. For the modifications tion for a nuisance." 

of this doctrine which arise («) Turner v. Sheffield and 

from the circumstance of a nox- Rotheram Railway Co. 10 M. 

ious trade being started in a &; W. 425. 

neighbourhood where several (*) Jones t?. Williams, 11 

similar ones had before existed, M. & W. 176. 
Bee R. V, Neville, Peake, 91 ; 
R. V, Watts, M. & M. 281. See 
also R. V, Smith, 4 £sp. 109. 
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individual to fresh and pure air, and the illegality of all 
those nuisances whose existence is complained of by the 
committee of the Health of Towns Association; the next 
point is to show the means permitted or provided by 
the common law of England for removing such 
nuisances. It will be found that these are equally 
satisfactory, and recognize equally important principles. 
Before proceeding to this point, however, it will be 
advisable to show that the attention of government 
has, from early times, been directed to this subject, and 
Acts declaratory of the common law, and enforcing it, 
been passed. Many promoters of the present movement 
are so apt to flatter themselves that they are the first 
discoverers of the evil, and the first propounders of a 
remedy, that they may be surprised to find the very 
same matters, in both respects, treated of in a statute 
of Eichard the Second. This statute is so important 
and remarkable, that it will repay the reader's perusal 
if given here entire; especially as it is believed that no 
reference has heretofore been made to it. 

The statute 12 Eichard 2, c. 13, is in these words: — 
^' For that so much dung and filth of the garbage and 
intrails, as well of beasts killed as of other corruptions, 
be cast and put in ditches, rivers, and other waters, 
and also within many other places, within, about, and 
nigh unto divers cities, boroughs, and towns of the 
realm, and the suburbs of them, that the air there is 
greatly corrupt and infect, and many maladies and 
other intolerable diseases do daily happen, as well to 
the inhabitants and those that are conversant in the 
said cities, boroughs, towns, and suburbs, as to others 
repairing and travelling thither, to the great annoyance, 
damage, and peril of the inhabitants, dwellers, repairers, 
and travellers aforesaid : It is accorded and assented, 
that proclamation be made as well in the city of London^ 
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as in other cities, boroughs, and towns through the 
reahn of England, where it shall be needful, as well 
within franchises as without, that all they which do 
cast and lay all such annoyances,' dung, garbages, 
intrails, and other ordure in ditches, rivers, waters, 
and other places aforesaid, shall cause them utterly to be 
removed, avoided and carried away betwixt this and 
the feast of St. Michael, next ensuing, after the end of 
this present parliament, every one upon pain to lose 
and to forfeit to our lord the King, xx li. And that 
the mayors and bailiffs of every such city, borough 
or town, and also the bailiffs of franchises, shall com- 
pel the sam^ to be done upon like pain : and if any 
feel himself grieved that it be not done in the manner 
aforesaid, and will thereupon complain him to the 
chancellor after the said feast of St. Michael, he shall have 
a writ to make him of whom he will so complain to 
come into the chancery, there to show why the said 
penalty should not be levied of him. And moreover, 
proclamation shall be made, as well in the city of 
London, as in other cities, boroughs, and towns as afore, 
that none, of what condition soever he be, cause to be 
cast or thrown from henceforth any such annoyance, 
garbage, dung, intrails, nor any other ordure, into the 
ditches, rivers, waters, and other places aforesaid ; and 
if any do, he shall be called by writ before the chancellor, 
athis suit that will complain ; and if he be found guilty, 
he shall be punished after the discretion of the chan- 
cellor." 

It should be observed that this statute is purely 
declaratory of the common law, both as to the nuisances 
themselves, and as to the penalties imposed ; the im- 
position of a fine being the ordinary punishment in 
cases of presentment or indictment. It affords an inte- 
resting illustration of the importance which was attached^ 
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at this early penod, to making the bearings of that 
law generally known in matters relating to public 
health (u). 

We may now proceed to notice the ordinary common 
law remedies in cases of nuisances. 

Blackstone, in enumerating the remedies which exist 
for private wrongs, says (t?) : '^A further species of remedy, 
by the mere act of the party injured, is the «&fl^^^wiew^ or re- 
moval of nuisances. Whatsoever unlawfully annoys or 
doth damage to another is a nuisance; and such nuisance 
may be abated, that is, taken away or removed, by the 
party aggiieved thereby, so as he commits no riot in the 
doing of it. * * And the reason why the law allows this 
private and summary method of doing one's self justice 
is, because injuries of this kind, which obstruct or annoy 
such things as are of daily convenience anduse, require an 
immediate remedy, and cannot wait for the slow progress 
of theordinary forms of justice." And again (7»)he says : 
" He had choice of two remedies; either without suit, by 
abatingithimself, by his own mere act and authority ; or by 
suit, in which he may both recover damage and remove 
it by the aid of the law : but, having made his election 
of one remedy, he is totally precluded from the other." 

And this was considered as an established and clear 
principle at an early period. Thus, in Penruddock^s 

(tt) It may be remarked that a tainly a radical and very mis- 
question of full as much import-' chievous mistake. Informer 
anceas that of drainage, is the times legislators were wiser. Both 
disposal of the various solid ani- in the statute above named and in 
mal and vegetable accumulations one equally interesting, to be 
which must take place daily in hereafter cited, (13 & 14 Car. 2, 
every family. These cannot be got c. 2,) the purity of watercourses, 
rid of by any system of drainage, and theremovai of «oZi£2accumu- 
while tliey are fully as offensive lations,were considered and pro- 
and as dangerous to health as are vided for at the same time, and 
imperfect drains. At the present as objects of equal importance, 
time attention has been con<» (v) Vol. 3, p. 5. 
trived to be fixed almost exclu- (w) lb. p. 220. 
«ively on drainage. This is cer- 
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ea^e (a*), it was resolved, that " the law doth not requite 
any request to be made to him who doth the wrong 
himself." And that case having been carried by writ 
of error into the Court of King's Bench, all the 
justices of the King's Bench did concur in opinion 
with the justices of the Common Pleas. And the fol- 
lowing important points were then further mooted and 
determined. It was moved, whether an actual oc- 
cupant, not being the one in whose time the original 
nuisance was created, might abate the nuisance in like 
manner as that original occupant might have done ; 
and, if so, whether he might do so if the ground on 
which the nuisance stood was in the possession, also, of 
one not the original creator of the nuisance, the same 
as if it were in the possession of that original wrong- 
doer himself (y) ; and further, whether, if the actual 
occupant might abate the nuisance, he might abate it 
hefore some special prejudice had happened to him 
from it, or if he ought to stay till he had incurred 
special prejudice. And Popham, C. J. held, that, in " 
both cases, the occupant might abate the nuisance; 
and that, before any prejudice ; for it is reasonable that 
he should prevent his prejudice, and not stay till it be 
done ; which was granted by the whole court. And 
afterwards the judgment was affirmed; and so this 
case was adjudged by all the judges of England. 

In another place (z)^ Lord Coke says : " Nota reader, 
there are two ways to redress a nuisance, one by 
action, and in that he shall recover damages, and have 
judgment that the nuisance shall be removed, cast 
down, or abated, as the case requires; o-r the party 
grieved may enter and abate the nuisance himself." 

i^x) 5 Rep. 101. 

\y) And see further the statute 13 Edward 1, q. 24. 

(z) 9 Rep. 64 6. 

O 
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As to a common or public nuisance, it has been repeatedly- 
held, that " every person may remove the nuisance" (a). 

It is unnecessary to enter here into an examination 
of the nice points which may sometimes arise, as to 
whether notice is necessary to the person on whose 
land the nuisance stands, before its abatement. That 
question will mainly depend, in general, upon whether 
or not the nuisance was levied by himself or another ; 
but even this, it must be remembered, is only 
a question whether or not the abatement may be made 
without any notice at all, or whether notice must be 
given before abatement. The principle of the right of 
every man to remove a nuisance remains unaffected ; 
and it was laid down by Lord Abinger, in a very 
late case, that, even in cases where, ordinarily, notice 
would be requisite before abatement, it would be lawful, 
"where there was such immediate danger to life or 
health as to render it unsafe to wait, to remove with- 
out notice. In which opinion the rest of the court 
concurred" (ft). And it is important to remember, that 
this was a case in which "durt, filth, manure, com- 
post, and refuse," — the very things most offensive, 
injurious, and frequent, as vitiators of the atmosphere, — 
had been laid on a man's own land, but near to the 
dwelling of another man. 

And this remedy of abatement is one of universal appli- 
cation. The good sense of the party grieved will alone 
restrain him from abating, of his own act, any nuisance 
whatever. Mr. Justice Blackstone gravely suggests, 
that, even if a house is erected so near mine as to be a 
nuisance, " I may enter my neighbour's land, and peace- 
ably full it domiC^ (t?). The probability, however, 

(a) James v. Heyward, Cro. (6) Jones v. Williams, 11 

Car. 185; and see Com. Dig. M. & W. 182. 

Actwn upon the Case for a (c) Vol. 3, p. 6. 
Nuisance, D. 4. 
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being that such peaceable abatement could not very 
often (d) take place of a building or manufactory 
which was thus a nuisance, the law has provided vari- 
ous other remedies adapted to such cases. 

All those kind of nuisances, such as offensive accu- 
mulations, erections, trades, and manufactures, which, 
when injurious to a private man, justify him in taking 
steps for their removal, are, when detrimental to the 
public, punishable by public prosecution, and subject 
the party to fine, according to the quantity of the mis- 
demeanor (e). They are indictable as pubhc nui- 
sances ; and, for such as are really public and common 
nuisances, some form of public prosecution is, always 
excepting the right of abatement, the only remedy; 
unless, indeed, some extraordinary and special damage 
be suffered by an individual (f). 

Besides the remedy by indictment for common nui- 
sances, they can, however, be presented in the court 
leet of any manor ; and the parties levying the nuisance 
may be fined by such court. That power is strictly 
confined to common nuisances, properly so called (g). 

The duties imposed by the statute 12 Rich. 2, c. 13, 
upon the authorities of .all towns, enabling them to 



{d) The experiment has, how- p. 219. Whether the judgment 

ever, been sometimes tried, and should include the abatement of 

with success. Two cases are the nuisance, must depend upon 

recorded in 2 Salkeld (458, 9) ; the circumstances. See R. v. 

in one of which it was held that Pappineau, Strange, 686. 
it might be done, and that the (f) Williams' Case, 5 Rep. 

abator is " not bound to do it 73. 

orderly :" in the other case, {g) See 4 Inst. p. 261 ; R. v. 

though a riot took place, only Dickenson, 1 Saunders, 135 ; 

a sniall fine was imposed upon Wood v, Lovatt, 6 Term R. 

the abator, on the express ground 511; and Comyn*s Digest, Leet, 

of his right to abate a nuisance. L. 12. 

(e) 4 Bl. Com. 166, and vol. 3, 

c2 
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remove nuisances, will have already attracted the 
reader's attention. They will more properly claim 
notice, however, in the next chapter. 

There were formerly in use two remedies which 
private individuals might adopt, in each of which the 
abatement of the nuisance formed a part of the judg- 
ment, and damages were also recovered for the wrong 
done. These were the assize of nuisancey and the 
writ of quod permittat prostemare. Both modes 
of procedure have, however, been long out of use, and 
the action on the case is the remedy now usually 
adopted, where it is not thought advisable actually to 
abate the nuisance by the hand of the complainant 
himself. And the remedy is a convenient and effectual 
one, inasmuch as all parties interested may make use 
of it for redress of any damage to any of their respec- 
tive interests ; and, although judgment for abatement 
is not given, a full amount of compensatory damages 
may thus be obtained j and, the continuance of a nui- 
sance being properly accounted a jfresh injury (A), this 
process may be repeated until the nuisanbe is effectually 
abated. 

It would seem, also, that the Court of King's Bench 
may, by a mandatory writ, prohibit a nuisance, and 
order that the same shall be abated; and, if the 
party disobeys the writ, he becomes subject to an 
attachment {%). 

It will be seen, from what has preceded, that no case 
can be found in which any matter is injurious to the 
health, or deleterious to the purity of the atmosphere, 
which is not, according to the common law of England, 

{h) Beswick v. Ctinden, Cro. {%) Bac. Ab. Nuisance, C. ; 
Eliz. 402; Ryppon r. Bowles, Com. Dig. Action upon the 
Cro. Jac. 373. Case for a Nuisance, D. 4. 
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a nuisance; and that; for the abatement of such 
nuisance, many efficient remedies are provided by that 
law. The right of personal abatement by any aggrieved 
party^ is one which meets a large class of cases which 
are frequently complained of; and, where this cannot 
be judiciously applied, the action on the case is a 
remedy which will be effectual. In all cases of more 
extensive and public character, the remedy by present- 
ment or indictment is open. We have, then, remedies 
which are summary, where health requires the speedy 
removal of a nuisance ; more slow and cautious, where 
large interests are involved, or those which admit of 
dispute or doubt (J), Neither the principles nor the 
machinery of the common law can justly be complained 
of; and every candid reader must feel the obvious injustice 
of the charge, that no means exist of removing evils 
described as of such magnitude. It may be a question 
whether power to abate certain nuisances, and to take 
measures for their removal, may not be lodged, as by 
the statute 12 Rich. 2, c. 13, it was, in other hands 
besides those of the individuals who are most imme- 
diately interested in their removal, should they not 
exercise their right of abatement ; on the ground that 
the general atmosphere becomes deteriorated by the 
existence of a number of individual cases, and that, 
therefore, the general welfare requires the removal of 
each and all such nuisances. Such were the grounds 
on which the statute 12 Rich. 2, c. 13, was passed. 



0') Cases of this sort must stemare, shows how much 
very frequently exist ; and to greater a sense of justice for- 
give a summary remedy against merly prevailed than now seems 
them would be to worj^ a great to animate some who would 
wrong. The very name of the carry out their own objects at 
old writ, quod permittat pro- all hazards. 
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and they are undoubtedly matters of just and reason- 
able consideration. But this will only be a matter of 
detEiil in the machinery for putting the law in force ; 
it will not touch the principles on which the existing 
law as to nuisances rests 5 and will not, or ought not to, 
take away any of the common law remedies which may 
be now applied. 



CHAPTER 11. 



2. — Of Nuisances enumerated in and affected by 
various Statutes. 

'What is, and what is not, a law in derogation of liberty, 

p. 32. 
Law for abatement of nuisances not in derogation of liberty, 

p, 34. 
Da&ger of minute enumerations in Acts of Parliament, p, 35. 
Ancient statutes for abatement of nuisances, p, 35. 
Provisions m Highway Act (5 & 6 W. 4, c. 50), p. 36. 
Effect, and defects, of those provisions, p, 37. 
Evil of Turnpike Acts in general, p, 40. 
Provisions as to nuisances in Greneral Turnpike Acts, p» 40. 
Provisions as to nuisances in Metropolitan Police Act (2 & 3 

Vict. c. 47), p. 41. 
Effect, and defects, of those provisions, p. 42. 
Police should -be empowered to abate nuisances, p, 43. 
Office of " Inspector of Nuisances,'' p» 43. 
Defective nature of various Acts of Parliament, p, 44. 
Provisions as to smoke nuisance, p. 45. 
Provisions for abatement of nuisances in 9 & 10 Vict. c. 96, 

p, 46. 
Defective in leaving a ^i^er^ion to ministerial officers, p, 47. 
General machinery good, p. 50. 
Defective in the character of the ministerial officers appointed, 

p. 61. 
Defective in not distinguishing duties of landlord and tenant, 

p. 62. 
Most important that this statute (amended) should be made 

perpetual, p, 53. 
Provisions of Metropolitan Building Act as to cesspools, p. 54. 
Prohibition of cesspools, where desirable, p, 55. 

Very loose and incorrect ideas generally prevail as to 
what is and what is not a restraint upon the liberty of 
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the subject. Nothing is more common, even in intel- 
ligent quarters, than to hear certain statutes spoken of 
as being "in derogation of the liberty of the subject," and 
therefore to be construed strictly. It may perhaps be 
not unimportant in a general view, — it is certainly 
important to the present question, — ^to direct attention 
to what would seem to be the true distinction between 
an Act which is, and one which is not, in derogation of 
the liberty of the subject— that liberty which, as we 
have seen, the law of England especially favours. 

If a burglar or a murderer is arrested, he is undoubt- 
edly restrained of his individual liberty ; but it is ap- 
prehended that no one will contend that the law which 
empowers such restraint is really a law in derogation 
of the liberty of the subject, but rather the reverse ; 
its operation being necessary to the protection of the 
lives and property of the mass of the community. 

On the other hand, the excise laws — ^by which, on the 
most frivolous and vexatious pretexts, or the bare sug- 
gestion of private malice, or the mere hope of plunder, 
any man's home in England is liable at any hour of 
day or night to be invaded — present a striking in- 
stance of the violation of the liberty of the subject. 
They exist only to perpetuate a cumbrous and clumsy 
method of replenishing the exchequer. So far from 
beiftg for the protection of any members of the com- 
munity, they are burthensome and obnoxious to all ; 
injurious to trade ; pernicious to the advance and pro- 
gressive applications of science; and extremely ob- 
structive to all improvements in manufactures and the 
arts (a). In every possible point of view these Acts, 



(a) See the Excise Commis- one that this is much understat- 
sion Reports of 1833, 1834, ing the mischiefe of the excise 
and 1835, which will satisfy any system. 
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whicli Bre repugnant to the entire spirit of the common 
law of England (b), are in derogation of the liberty of 
the subject. 

So, again, with the window tax. It has been seen 
to be a fundamental principle of the common law of 
England that every man is entitled, as a matter of 
absolute right, to fresh and pure air. That fresh and 
pure air can only be had, in a community of beings 
who live in closed dwellings, by every facility being 
afforded for admitting a free circulation of that fresh 
and pure air. But th-e window tax is obviously in 
direct violation of this fundamental principle of the 
common law of England. The necessary effect of that 
law is, — without the possibility of benefit to a single 
member of the community, — to lessen and contract to 
the lowest possible extent the means of access of fresh 
and pure air. 

The true criterion, then, as to whether any law is or 
is not in derogation of the liberty of the subject, is the 
point, whether or not the putting in force of its provi- 
sions is a true and necessary means for the protection 
of the lives, health, or legitimate property of the com- 
munity generally, from individual causes endangering 
either of those three. In so far as that protection is 
really and truly secured by such means, no such law 
can be in derogation of the liberty of the subject. 
Statutes professing to have such objects in view may' 
be, and often are, carelessly drawn, and for securing 
objects which are in no wise justifiable. But the mo- 
ment this becomes the case, the criterion ceases to 
place them among those which are constitutional. All 

(&) This has been fuUy shown practised by the Commissioners 

in " Considerations respecting of Excise, as affecting the civil 

the system of anonymous es- liberties of Englishmen/' by the 

pionage and search-warrants author of these pages. 

c3 
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measures of summary jurisdiction may be liable to tbis 
remark ; and all measures authorizing proceedings on 
suspicion, instead of on direct evidence, and not giving 
any remedy if the charge proves groundless (<?), are 
directly obnoxious to it. 

Now in respect to nuisances, it has been seen to be 
a positive principle of the common law of England, 
that every man has an absolute right to fresh and pure 
air; and that, if causes exist which tend to lessen the 
purity of the air, he is, for the soimdest reasons, entitled, 
of his own motion, and without calling in any autho- 
rities of the law, to abate the nuisance. On the other 
hand, it is clearly established that every instance of 
the presence of decomposing animal or vegetable matter 
is but a laboratory which is continually generating and 
difiusing subtle poisons; that, therefore, each such 
instance must necessarily lessen the purity and whole- 
someness of the air. It is then for the advantage of 
every individual that every such instance should be 
immediately removed, or its effects arrested if measures 
for that purpose can be devised {d). But it will often 
happen that individuals have not sense enough, or 
courage enough, to do that which their health and com- 
fort requires, and the law allows; just as a robber often- 
* times escapes through the cowardice or stupidity of the 
party who has been attacked. As, in this latter case, 
no one presumes to think it a derogation of the liberty 
of the subject that the constable should step in, and do 
that which the private citizen neglected to do, so, in 
the former case, it must be a most illogically consti- 
tuted mind which can think it unfitting, or in deroga- 
tion of the liberty of the subject, that the constable 

(c) Seethe "Considerations," (d) By disinfecting fluids or 
already cited, as to the ancient other means, 
law of England on this point. 
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(under whatever form and name that public officer may 
appear) should interfere to abate the nuisance. 

Thos6 Acts of Parliament, then, in which powers, 
properly guarded against abuse, are given to any 
public officers to remove nuisances, are not in any wise, 
by their object, in derogation of the liberty of the 
subject, but, indeed, precisely the reverse. They may, 
however, be imperfect, and therefore defective. For 
instance, — ^the law of England recognizes the maxim 
exp^essio unites est exclmio alterius. All nuisances 
being at common law illegal, the enumeration of any 
specific number will, therefore, run the risk of hamper- 
ing and shackling the operation of any statute in which 
they shall be so enumerated. 

It will be important to keep these general remarks 
in mind in going through the provisions of the Acts of 
Parliament which will now claim attention ; and which 
are the principal Acts which set to work, in certain 
cases, a machinery modified from the ordinary course of 
the common law, for the purpose of removing certain 
nuisances injurious to health. 

It will not be very useful to dwell long upon the 
ancient statutes touching the present subject. Having 
shown already the spirit of the common law, it is un- 
necessary to dwell on the older modifications which 
were, at various times, adopted as to its machinery. 
The statute 12 Rich. 2, c. 13, has been already cited, 
in which the mayor and other officers of towns, cities, 
boroughs, and districts were simply called on to malte 
the law known f and to enforce it. That was certainly a 
most wholesome statute (e). A statute of Charles 2, 
directed in part to the same objects, will be fiilly de- 



(e) It is apprehended that this statute is still in force, and 
might be put in operation. 
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tailed in a subsequent chapter. It is chiefly in very- 
recent times that elaborate statutes have been passed 
embracing matters such as these. And such statutes 
have failed in producing a satisfactory result, because 
their compilers have forgotten that it is infinitely more 
important to make the existing law known, and to 
assist its enforcement, than to overlay the statute-book 
with numerous provisions, which can only obscure 
instead of enlightening the law, and so defeat their 
own end. 

Among other provisions in the general Highway 
Act (5 & 6 Will. 4, c. 50), intended to secure public 
safety, are the following : " If any person shall lay 
any timber, stone, hay, straw, dung, manure, lime, 
soil, ashes, rubbish, or other matter or thing whatso- 
ever upon any highway, [that is, upon any road, 
bridge, carriage-way, cart-way, horse-way, bridle-way, 
foot- way, causeway, church-way or pavement] ( /), to 
the injury of such highway, or to the injury, interrup- 
tion, or personal danger of any person travelling 
thereon 5 or shall suffer any filth, dirt, lime, or other 
offensive matter or thing whatsoever to run or flow 
into or upon any highway, from any house, building, 
erection, lands or premises adjacent thereto, every 
person so offending in any of the cases aforesaid shall, 
for each and every such offence, forfeit and pay any 
sum not exceeding forty shillings over and above the 
damages occasioned thereby (^). That if any timber, 
stone, hay, straw, dung, manure, lime, soil, ashes, 
rubbish, or other matter or thing whatsoever, shall be 
laid upon any highway so as to be a nuisance, and shall 
not, after notice given by the surveyor, assistant sur- 
veyor, or district surveyor, be forthwith removed, it 

(/)6&6WiU.4,c60,8.6. {g) 6 & 6 WilL 4, c 50, s. 72. 
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shall and may be lawful for the surveyor^ assistant sur- 
veyor, or district surveyor, by order in writing from 
any one justice, to clear the said highway, by removing 
the said stone, hay, straw, dung, manure, soil, ashes, 
rubbish, or other matter or thing as aforesaid, and ta 
dispose of the same, and to apply the proceeds arising 
therefrom toward the repairs of the highways within 
the palish in which such highway may be situate : 
Provided that if any soil, ashes, or rubbish shall be laid 
on any highway, and such soil, ashes, or rubbish shall 
not be of sufficient value to defray the expenses of re- 
moving them, the person who laid or deposited such 
soil, ashes, or rubbish, shall repay to the said surveyor, 
assistant surveyor, or district surveyor, the money 
which he shall have necessarily expended for the re- 
moval thereof, which money, in case the same shall not 
be forthwith repaid, shall be levied as forfeitures are 
herein directed to be levied " QC), 

Although it has been seen that at common law any 
person whosoever may remove a nuisance upon a high- 
way, nothing can be more proper than that this should 
be made especially the duty of the one man to whom 
the repair and general care of the roads are committed. 
It is to be observed, however, that this section — instead 
of giving the surveyor any powers which he would not, 
without it, have had at common law — restricts and 
restrains him within certain limits, and to a certain 
mode of proceeding. If it is desirable that this should 
be done, which may well be doubted, there can, at any 
rate, be no doubt that the discharge of the duties com- 
mitted to him ought to be made, not optional or dis- 
cretional on his part, which it was without any statute, 
but compulsory j otherwise the Act becomes worse than 

(/i) 6 & 6 Wm. 4, c. 50, s. 73. 
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a mere nullity. Now the section last cited merely 
makes it " lawful" for the surveyor to remove the 
nuisance ; and, however doubtful it may be in certain 
cases how far words apparently giving a discretion are 
to be construed as imperative, it has been expressly 
held that this section is not imperative, and that " the 
73rd section does not make it incumbent on the sur- 
veyor to remove nuisances" {%), There can be little or 
no doubt that it was intended by the framers of the 
Act to be imperative, inasmuch as, unless it is so, the 
section is unmeaning. This instance shows the im- 
portance of very great consideration in framing the 
terms of Acts of Parliament. There cannot be a doubt 
that every duty of this nature ought to be made im- 
perative. No one can pass through a country village or 
town, without being well aware that a large number of 
the nuisances in those places are such as the surveyor of 
highways, if attentive to his duties, might remove. 

It is unnecessary to enter into the provisions re- 
quiring the surveyors of roads to keep the same in 
good repair (J), though that must always, indu*ectly, 
be a matter of great importance to the health and com- 
fort of the people. It will be sufficient to call atten- 
tion to the 94th section of the Act last cited, which 
points out the proper course for any individual to take 
if any highway is out of repair, or is not well and suffi- 
ciently repaired and amended. As in the last section 
cited, so in this, there is a defect capable of easy re- 
medy, but the remedying of which is of great impor- 
tance. If it is a good and proper thing that the 
surveyor of the roads should have express powers as to 



(i) Morgan v. Leach, 10 history of highway acts, a point 

M. & W. 661. not unworthy of the attention 

( j) In the fifth chapter some of the reader, 
notice will be taken of the 
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the removal of nuisances, it is a good and proper thing 
that the same simple machinery should be employed to 
secure his performance of that part of his duties as is 
employed to secure his performance of every other. 
The 94th section, therefore, which now only applies to 
repairs of the road, ought also to include the removal 
of nuisances. 

The existence, and duty of preservation, of the high- 
ways have been recognized from an extremely early 
period of English law, and their due repair is not unpro- 
vided for by the common law Qs), The objects sought 
to be attained by the general Highway Act are therefore 
perfectly constitutional, and in accordance with the prin- 
ciples of English Law. Whether all the individual pro- 
visions of that Act are so or not, it does not fall within 
the present subject to enquire ; but it is perfectly clear 
that the Act, so far as it appHes, should be made effec- 
tual, otherwise the machinery which it sets to work must 
work ill, and produce mischief instead of good. The two 
defects already mentioned are defects of great import- 
ance, and which cannot too speedily be remedied. They 
may perhaps both be considered to arise from that love of 
minuteness which marks, so disadvantageously, modem 
statutes as distinguished from the ancient ones, and 
which, the further it is carried, is the more necessarily sure 
to increase the number of doubts and blunders, and the 
consequent inefficiency, of any Act of Parliament. Had 
the Act given the charge of the highways in general terms 
to the surveyor, and placed redress for his neglect, gene- 
rally, in the hands of the magistrates, no one could for 
a moment have doubted that, in the two points wherein 
it is now deficient, the Act would have been efficient. 
The existence of Turnpike roads is in itself a nuisance 

{K) See 10 Rep. 141, and the details in chap. 5. 
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of no slight magnitude, and one which calls for a 
prompt remedy. The attention of government seems 
to have been for some time directed to this subject, if 
we may judge by the slight tenure which several of the 
Turnpike Acts have been permitted to gain, having been 
only suffered, for many years, to live on precariously 
from year to year. The existence of local Turnpike 
Acts, though not in all respects so objectionable as the 
local Acts which have been elsewhere alluded to, is 
yet a source of much and needless vexation and dispute ; 
besides which, it is an expensive and imperfect system (Z). 
It was understood that the abolition of the system was 
contemplated by the late government, and it is to be 
hoped that it will be carried into effect by the present. 

In some of the general Turnpike Acts, powers have been 
given very similar to those already cited as being given 
by the general Highway Act. Thus, by 3 Geo. 4, c. 
126, s. 114, it is made lawful for the surveyor of every 
turnpike to remove nuisances; and by sect. 121, the levy- 
ing of any such nuisances subjects the party to penalties. 
By sect. 133 of the same Act, the trustees or commis- 
sioners are empowered to direct indictments for nuisances; 
and by 4 Geo. 4, c. 95, s. 72, certain special Acts are 
enumerated, and made liable to penalty. But the same 
defect exists in these enactments as already noticed in 
the Highway Act. The provisions not being imperative 
Qre, in this case as in that, perfectly nugatory. 

The propriety of the public constable having the same 
power to abate nuisances as a private individual might 
exercise has been already discussed. This has been 
acted upon to some extent in various Police Acts. Of 

{I) Accordingtothe principles the public, the commonwealth is 
of the common law, it would bound to authorize and fulfil the 
seem that, wherever it can be undertaking, and not to tax in- 
shown that a new road is deur- dividuah for it, as is done by 
able for the accommodation of Turnpike Actis. 
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these the principal one now in force may be considered 
as the Meti'opolitan PoUce Act, 2 & 3 Vict. c. 47, which 
extends, all round London, fifteen miles in a straight 
line from Charing Cross. Various local Acts have had 
clauses inserted in them more or less to the same effect 
as those contained in this statute. These clauses are 
also repeated, without much alteration, in the theoreti- 
cal Act of 10 & 11 Vict. c. 89, s. 28. 

By the Metropolitan Police Act, section 60, many 
very common, but very annoying. Acts are made mis- 
demeanors punishable upon summary conviction. So 
far as relates to those cases which are truly nuisances, 
within the meaning of the term as employed in these 
pages, the process of summary conviction is entirely 
free from the objections to which that process is usually 
and most justly obnoxious. Whether the cases enu- 
merated by the Act are all really nuisances is another 
question, and one which may well be doubted, but 
into which this is not the proper place to enter. 

The cases enumerated in that section which affect 
the public health, by reason of their vitiating the 
purity of the atmosphere, are as follows: "Every 
person who, in any tlwroughfarey shall bum, dress, or 
cleanse ^y cork ', or hoop, cleanse, fire, wash, or scald 
any cask or tub ; or slack, sift, or screen any lime ] or 
beat or shake any carpet, rug, or mat (except door- 
mats before the hoxir of eight in the morning); or 
throw or lay any dirt, litter, or ashes, or any carrion, 
fish, offal, or rubbish ] or throw or cause any such 
thing to fall into any sewer, pipe, or drain, or into any 
well, stream, or water-course, pond or reservoir for 
water ; or cause any offensive matter to run from any 
manufactory, brewery, slaughter-house, butcher's shop, 
or dunghill, into any thoroughfare, or any uncovered 
place, whether or not surrounded by a wall or fence : 
every person who shall empty, or begin to empty, any 
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privy between the hours of six in the morning and 
twelve at night, or remove along any thoroughfare any 
night-soil, soap lees, ammoniacal liquor, or other such 
offensive matter, between the hours of six in the 
morning and eight in the evening ; or who shall, at any 
time, use for any such purpose any cart or carriage 
not having a proper covering ; or who shall wilfully 
or carelessly slop or spill any such offensive matter in 
the removal thereof; or who shall not careftdly sweep 
and clean every place in -which any such offensive 
matter shall have been placed, slopped, or spilled: 
every person who shall keep any pig-sty to the front 
of any street or road, in any town within the said 
district, not being shut out from such street or road 
by a sufficient wall or fence ; or who shall keep any 
swine in or near any street, or in any dwelling, so 
as to be a common nuisance." 

There can be no doubt that each of the acts thus 
prohibited is a nuisance ; and one, the power of abating 
every substantial instance of which existed at common 
law long before the passing of this statute. The 
machinery set to work by this statute is not, however, 
of that efficient character which is to be desired. It 
is true that the penalty inflicted, together with the 
costs and annoyance, will, in the majority of cases, 
prevent the repetition of the nuisance. Still the actual 
abatement of the nuisance is so obviously the most 
efficient remedy (m), and, as regards the public, the 
one and only remedy which is desirable, — and which 

(m) It has been seen that, at petition. It is perhaps hardly 
common law, judgment of necessary to remind the reader 
abatement, where necessary, that the action on the case can- 
accompanied the imposition of not, strictly speaking, be called 
a fine. That is the perfection a common law remedy, being 
of a legal remedy ; viz. to get founded on a statute. It would 
rid of the mischief, and, at the doubtless be better ifjudgment of 
same time, inflict such a punish- abatement accompanied that for 
ment as shall deter from a re- damages in that form of action. 
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alone, therefore, renders the interference of the police 
justifiable, — that it is extraordinary that the non-abate- 
ment, within a given number of hours, of any con- 
tinuing nuisance, was not made a heavy misdemeanor 
within the provisions of this Act, and the police em- 
powered to enforce such abatement. It is most im- 
portant that this should be made so ; and, further, that 
it should be made a special part of the duty of the police, 
in all districts of the country, to look after all such 
cases of nuisance. Such a duty would add nothing to 
their present labours. It would, indeed, be a relief to 
the general monotony of their daily routine, and would 
be infinitely more effectual, because more constant and 
extended, than cocdd be the office of an " Inspector of 
Nuisances," which has been urged by the Health of 
Towns Association, and is included in some theoretical 
Acts of Parliament passed in the last session. This 
latter office would be an additional expense. It would 
be an office very obnoxious in itself, and one which, it 
must be very evident to every practical person, could 
not possibly be dischai^ed with any efficiency by any 
one individual, however active, making an occasional 
survey. It is an office, too, which is repugnant to the 
spirit of the municipal administration of Enghsh law. 
It is totally unnecessary. The police are known and re- 
cognized officers, filling the place, though, not very wisely, 
under a new name, of old and constitutional authorities; 
and as it is their province to arrest the danger of any 
thing which may be hurtfiil to life, limb, or property, it 
fallsprecisely within their constitutional duties to prevent 
and abate those things which, though in a more subtle 
and silent way than does an open assault, yet quite 
as surely, endanger life and health. Already paid by 
the public, no additional burthen would be imposed 
upon that public ; and the duty would be discharged 
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by them easily, and without any obnoxiousness, in the 
course of their daily rounds {n). The duty would very 
soon become a very light one, when the activity of the 
body, directed to this end, was known (o). 

Although it has been seen that, in the provisions con- 
tained in the statutes which have been thus enumerated, 
the common law of England is not violated, nor any 
derogation of the liberty of the subject incurred, it is 
yet evident that that cannot have happened from the 
circumstance of the principles of the law having been 
well considered by the respective framers of those 
statutes. On the contrary, it is clear that those principles 
were not at all considered, but that some matters consi- 
dered annoying were enumerated, without a thought 
as to the mode in which those matters might, without 
any such enactment, have been dealt with at common 
law. Else the imperfections noticed in all these Acts 
could not have existed. There would have been, instead, 
a simple imperative injunction on the various officers to 
put the common law remedies in force in every case, 
with such additional machinery as would suffice to 
enable the public constable to act. 

In various local Acts of Parhament in which the smoke 



(n) It will of course be under- ence. In the case named in the 
stood that no domiciliary visits Preface, the author of these 
(unless to lodging:-houses) are pages caused extracts from 
here included. It cannot be varioug statutes to be printed, 
conceived that government will circulated, and conspicuously 
propose any scheme embracing posted up, so that the law ndght 
such a design. Should such a he knovm. He further called 
one be proposed, it will be on the police in his district to 
strenuously resisted by every fulfil their duties. Tlie effect, 
one who has any spirit of in- in a few days, was extra- 
dependence, or any sense of the ordinary: — nuisances of long 
value of that liberty which the standing, and which were de- 
law of England has always clared by those who had levied 
favoured. them to be incapable of removal, 

(o) This is said not merely were removed in a few hours, 
theoretically, but from experi- 
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nuisance has been dealt with, the same want of consi- 
deration of the principles of the common law of England 
is shown. In the Report of the Health of Towns As- 
sociation, already cited, (see pp. 83, &c.) the preposter- 
ous and 'self-defeating nature of these bills has been 
well pointed out. But it is forgotten that every such 
case is a nuisance at common law ; that it is not neces- 
sary that the smoke should issue for any consecutive 
week, to render the author of the nuisance liable to the 
action of common law remedies; so that these Acts 
have, like so many others, crippled instead of enlarging 
the means of preventing that nuisance. At the same 
time, in days when science has ascertained the means 
of effectually consuming smoke, and when it is well 
known that its non-consumption is but a waste of ma- 
terial, government would certainly be justified in pro- 
posing — nay, is bound to propose — ^a measure by which 
the use of smoke-giving fuel, without an apparatus 
for consuming smoke, shall be, in itself, a heavy mis- 
demeanor. As, in Penruddock's case (p), it was very 
properly and consistently held, by all the judges of 
England, that a party might "prevent his prejudice, 
and not stay till it be done," so it would be both justi- 
fiable and wise to prevent the possibility of the smoke 
nuisance occurring, and not merely to attach penalties 
to its occurrence. Partial provisions of this nature are 
contained in the theoretical Act of 10 & 11 Vict. c. 34, 
8. 108 (to which Act attention will hereafter be par- 
ticularly directed) ; but they are confined to mills and 
manufactories, whereas they ought to extend to every 
private dwelling. From the multitude of these last 
more smoke arises in every town, befouling the atmo- 
sphere, than there does from a few manufactories ; and 

ip) 5 Rep. 101 b. 
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the principle of consumption or prevention is quite as 
applicable to small as to large fires {q). 

We come now to an Act of Parliament which has 
dealt with nuisances after a very different fashion from 
either of those which have been last cited. The Act 
of 9 & 10 Vict. c. 96, is entitled '^ An Act for the more 
speedy removal of certain nuisances" (r), and for cer- 
tain other objects. It recites that " it is highly expe- 
dient, for the purpose of preserving the health of divers 
of her Majesty's subjects, that better provision should be 
made for the removal of certain nuisances likely to pro- 
mote or increase disease" («). The Act then empowers 
certain pubHc officers, " upon receiving a certificate in 
writing, in the form contained in the schedule to that 
Act annexed, or to the like effect, signed by two duly 
qualified medical practitioners, oi\heJllthy and unwhole- 
some condition of any dwelling-house or otlier building, 
or o{ the accumulation of any offensive or noxious mattery 
refuse J dung, or offal, or of the existence of any foul or 
offensive drain, privy, or cesspool, to lay a complaint 
before any two justices of the peace." It is important to 
notice here the extraordinary defect which mars this 

{q) For more than ten years similar to some given by this 
the author has applied these general Act, were conferred on 
views practically in his own magistrates within the limits of 
house ; and can safely say that the Metropolitan Police Act, by 
the cleanliness and comfort aris- 2 & 3 Vict. c. 71 , s. 41. So the 
ingfrom a total freedom from statute 5 & 6 Will. 4, c. 76, 
smoke and soot, and the saving s. 90, gave powers to corpora- 
of annoyance, as well as expense, tions to make by-laws for the 
in never needing to have a suppression of nuisances. Both 
ehinmey swept, are far more these instances provide local 
than sufficient to counterbalance powers only. The above Act, 
any additional outlay in the ap- being a general one, renders it 
paratus necessary. During that unnecessary to notice them fur- 
ten years the chimney-sweeper ther. 
has not once been in the house. {s) Compare this recital with 

(r) It may be proper to men- the conmiencement of the stat. 

tion that some powers nearly 12 Rich. 2, c. 13. 
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Act, and may in some places render it inoperative. 
Instead of its being imperative upon the officers to lay 
the complaint, upon the production of the certificate, it 
is only enacted that " it shall be lawful " for them so 
to do. This oversight is most unaccountable, as the 
Act is certainly, in most respects, prepared with un- 
usual care, and the machinery admirably contrived for 
effecting its objects in such a way as to secure all parties 
against unnecessary annoyance. The observations 
already made as to certain clauses in the Highway Act 
are equally applicable here ; namely, that there is no 
means of compeUing the officers to act, although they 
are, in this case, merely ministerial, and therefore should 
have no discretion whatever in the matter. What 
makes the oversight the more extraordinary, is the fact 
that no discretion whatever is left to the justices of the 
peace before whom the complaint is to be laid ; for it 
is enacted that " such justices, upon the production of 
such certificate as aforesaid, shall forthwith summon, 
in the form contained in the schedule to that Act an- 
nexed, or to the like effect, the owner or occupier of the 
premises described in such certificate, to appear before 
them, or some other justices, to answer the matters of 
complaint alleged in such certificate." The Act pro- 
ceeds : " If such owner or occupier shall not appear at 
the time and place named in such summons, or, having 
appeared, shall not show sufficient cause to the contrary, 
or if there is no owner or occupier, or if it appears that 
no owner or occupier can be found, and upon proof that 
a copy of the qaid summons was left on the pre- 
mises in the said summons mentioned, then, in either 
of the cases aforesaid, such justices, upon proof to their 
satisfaction of the existence of the nuisance in the said 
.certificate described, shall forthwith make an order in 
writing, under their hands and seals, in the form con- 
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tained in the schedule to that Act annexed, or to the 
like effect, for the cleansing, white-washing, or purify- 
ing of any such dwelling-house, or other building, or 
for the removal or abatement of the nuisance in the 
said certificate described, within the period and in the 
manner in the said order to be prescribed (such period 
not being more than two clear days, of which Sunday 
shall not be one, after notice of the making of the said 
order has been given, in pursuance of the provisions of 
this Act) : and such order, or a true copy of the same, 
shall be forthwith served upon the owner or occupier 
respectively of the premises or place mentioned in such 
order, or, if there be no such owner or occupier, or if 
such owner or occupier cannot be served, then such 
order, or a true copy thereof, shall be forthwith affixed 
upon some part of such premises or place as aforesaid ; 
and if the dwelling-house or other building in the said 
order mentioned shall not be cleansed, Vhite-washed, 
or purified, or if the nuisance in the said order de- 
scribed shall not be removed or abated, within the 
period and in the manner in the said order mentioned, 
it shall be lawful for the persons who made the com- 
plaint [that is, the particular officers empowered to do 
so in the former part of the Act], and who shall be 
authorized by the said justices so to do, by themselves, 
their servants, and others, to enter any dwelling-house 
or other building or place in the said order mentioned, 
to clean, white-wash, or purjfy such dwelling-house or 
other building, or to remove or abate the nuisance in 
the said order described ; and if any person shall wil- 
fully obstruct any person acting under the authority and 
in pursuance of any order made under the provisions of 
this Act, he shall be liable to a penalty not exceeding 
ten pounds, nor less than two pounds, for every such 
offence/' And it i^ further enacted, ^^ that it shall be 
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lawftd for the persons who shall have made such com- 
plaint as aforesaid, to take proceedings to recover from 
the owner or occupier of any dwelling-house or other 
building or place in any such order as aforesaid men- 
tioned, the costs and expenses incurred by them in ob- 
taining such order, or in removing or abating any 
nuisance, and otherwise carrying such order into effect j 
and any two justices, upon the apphcation of such per- 
sons so complaining, shall summon such owner or oc- 
cupier to appear before them, at a time and place to be 
named in such summons ; and upon the appearance of 
such owner or occupier, or, in his absence, upon proof 
of due service of the summons, such justices, upon proof 
that such costs and expenses as aforesaid have been in- 
curred by the said persons so complaining, shall (unless 
they shall think fit to excuse the party so charged on 
the ground of poverty or other special circumstances,) [in 
which case the expenses are, by sect. 13, empowered to 
be defrayed out of the poor rates,] order such owner or 
occupier to pay the amount thereof to the said person 
80 complaining, together with the costs attending such 
summons and hearing; and, if the same shall not be 
paid by the parties liable to pay the same within seven 
days after demand, the amount may be recovered by 
distress of the goods of the parties liable as aforesaid, 
and the justices by whom the same shall have been or- 
dered to be paid, or any two other justices, on applica- 
tion, shall issue their warrant accordingly," 

It has been already seen that all the nuisances enu- 
merated in this Act, if we except the " filthy and un- 
wholesome condition of any dwelling-house or other 
building," the inclusion of which would depend upon 
circumstances, are nuisances abateable at common law 
by the party aggrieved. It is quite clear that the 
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principle {t) of the common law extends always to the 
case of filthy andmiwholesome dwelling-houses or other 
buildings, inasmuch as all such places do really endanger 
the health of all the neighbourhood. Instead, therefore, 
of this Act being in any way in derogation of the 
liberty of the subject, it may be considered as merely 
suggestive of certain precautions to be taken before 
executing the absolute already-existing common law 
right. And those suggestions are very admirable. 
A private person may possibly, from pique or other- 
wise, magnify an imagined wrong into a nuisance, 
and get involved in trouble by abating it ; but the pre- 
caution of obtaining the certificate of two medical men 
will effectually guard against such danger. It must 
be well understood, however, that the common law 
right of abatement is not taken away by this Act. 
That common law right may still be exercised; and 
the exercise of it will be important, perhaps, in 
cases which may arise under the present form of this 
statute. 

It has been abeady pointed out that the not making 
the laying of a complaint compulsory, on the production 
of a certificate, is a radical defect in the statute. The 
officers to whom the Act entrusts the power of laying 
the complaint are thus enumerated: "any town council 
or other like body having jurisdiction within any cor- 
porate town, borough, city, or place ; or any trustees 
or commissioners, or other like officers, acting under 
the provisions of any Act of ParHament for the drainage, 

(^) It is thought better to put dwelling or building, is a 

this thus cautiously. There can nuisance at common law, and 

be little doubt, however, from abateable by indictment or pre- 

several cases reported in the sentment. See 2 Rol. Ab. 139, 

books, that a merely filthy cot- 1, 6, and Co. 4 Inst. 261. 
tage, or lodging-house, or other 
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paving, or cleansing, or managing or directing the police, 
in any town, borough, city, or place, or for any of the 
above purposes; * * * or, in case there shall be no such 
town council or other like body, or no such trustees or 
commissioners having jurisdiction or acting as aforesaid 
in any town, borough, city, or place, then the guardians 
of the poor," who "shall mean(t«) the guardians, directors, 
wardens, governors, or other like officers having the 
management of the poor for any union, parish, township, 
hamlet, or place where the matter requiring the cogni- 
zance of any such officers as aforesaid respectively may 
arise, and the overseers of every parish, township, ham- 
let or place in which relief to the poor shall not be 
administered by guardians." 

It is perhaps very improbable that any of the former 
classes of bodies should raise any difficulty or objec- 
tion to putting the Act in force. Still they may do so. 
As to the guardians of the poor, though it may be 
hoped that objections would seldom be raised by them, 
they are perhaps more likely than the other bodies to 
cause difficulty and delay ; besides that it is not impossible 
that some doubt may be raised, by men wishing to 
avoid the discharge of such duties, as to who, under 
the 17th section, are the proper parties to lay the com- 
plaint. The truth is that these duties, which, as 
already remarked, are only ministerial, are clearly com- 
mitted to the wrong hands by this statute. It has been 
already suggested that the police, who are already in- 
vested with some power in regard to nuisances, should 
have the observation of all such matters specially com- 
mitted to them as a part of their ordinary duties. 
Whether or not this were done, however, the laying of 
a complaint, duly certified as by the Act required, should 



(w) Sec. 17. 
D 2 
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form a part of their duties -, and any person whatever 
should be allowed to obtain the necessary certificate 
of his own motion, and to produce the same to the 
police,— or the constable where no police exists, — as an 
imperative warrant for obtaining the magistrates' 
summons. It is to be observed that the certificate of the 
medical men forms the very judicious protection afibrded 
by the statute against any hasty or unwarranted pro- 
ceeding. The position or office of the ministerial party 
does not in the least measure aflPect the degree of that 
protection ; but it does materially afiect the efficiency 
and value of the Act as a means of securing public 
health by removing causes injurious to it. The duty 
of laying the complaint is beyond the usual sphere of 
action, and consequently onerous and liable to the eva- 
sion, of those on whom it is now cast. On the other 
hand, it is within the daily routine of the duties of the 
police. If, therefore, it were made the simple duty of 
the police (or of the constable where no police exist) to 
procure a summons on the production of the certificate, 
the process would be speedy, simple, and efficacious, 
and without any possibility of abuse ; the subsequent 
proof before the magistrates being as necessary then as 
now. 

There is one more defect in this Act, to which, in 
the earnest desire to see its provisions effectual, it may 
be permitted to call attention. In respect to the 
nuisances named, it is enacted that the " owner or 
occupier" shall be summoned; and that the order 
shall be addressed to the " owner or occupier ;'' and 
that the costs may be recovered from the " owner or 
occupier." It is surprising that this point should have 
been left thus open, the fertile source of numberless 
disputes and litigation. It is well known that it is 
the place of the landlord to do certain of the repairs 
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of a house; of the tenant to do certain others, in cases 
where no lease or agreement binds the parties. It 
might have been, and should have been, specified in 
the Act what things the tenant should be called upon 
to do, what things the landlord. The tenant should 
of course be bound to clear away all accumulations of 
his own making, and to cleanse from any filth which he 
has caused or permitted ; but all whitewashing of the 
class of houses to which this Act chiefly applies, all 
cleansing of drains, &c. in every case, belongs to the 
landlord. These matters might very easily be specified. 
The importance of specifying them appears to have 
occurred to government at a later period ; for in the 
10 & 11 Vict. c. 34 (a theoretical Act only), sect. 102, 
it is specified what things shall be cast on the occupier 
to do, and what on the owner. The meaning afl&xed 
to the word owner by sect. 14 of 9 & 10 Vict. c. 96, 
viz. as " the person receiving the rents," is quite just. 

The Act whose provisions have been thus examined 
is a temporary one only, and expires at the end of the 
present session of parliament. It is most earnestly 
to be hoped that it will be made perpetual. An Act 
more calculated to efiect good has seldom been passed, 
pr one less arbitrary in the mode of eficcting that good. 
It has the great merit, too, of being a general Act, and 
without any local exceptions. Should the points which 
have been pointed out, and which at present interfere 
with its usefulness, be amended, it will do more, and 
more immediately, to efiect an improved sanatory 
condition among the masses of the people, and among 
the poorer classes, than any measure, however large, 
which can be devised. This measure deals with actual 
positive evils, and points to their actual positive removal. 
Other proposed measures are theoretical, and suggest 
untried schemes ; and whether, and how far, they will. 
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taken altogether, effect good or evil, is a question which 
no one can answer. As in the case of all new schemes, 
those who have most recently taken them up are most 
eager for their adoption and most confident of their 
result. Those, on the other hand, who have regard to 
existing rights, interests, and prejudices, and to the 
superior value of what is positive and practical over 
what is experimental and theoretical only, will prefer 
the making perpetual,* with what amendments are 
necessary, of the 9 & 10 Vict. c. 96. 

The powers already noticed as given by the Police 
Act, 2 & 3 Vict. c. 47, and those given by the 9 & 10 
Vict. c. 96, point to the same class of objects ; and it 
would be far better, as a matter of convenience and 
means to efficient action, if the whole were embraced 
in one Act, — ^the only plea for giving such powers in 
either case being the public health,-^rather than, as 
now, being placed under very contradictory processes 
in two separate Acts. All matters which are merely 
annoying might remain in the Police Act as at 
present -, — those which affect cleanliness, and therefore 
health, being brought within the 9 & 10 Vict. o. 96. 
Certain penalties should be retained in order to avoid 
idle repetitions of such offences as, being conmiitted, 
cannot be recalled. 

In regard to one kind of nuisance enumerated in 
the Act last named, and which is the most common 
and offensive of all nuisances, namely cesspools, there 
are some provisions in Schedule (H) of the Metropo- 
litan Buildings Act (r). It is there enacted, that " if 
there be a common sewer within fifty feet from any 

(v) It does not seem neces- sions in other Acts (among the 

sary to enter here into the rest in this Building Act), as to 

special Acts which have been slaughter-houses. As far as they 

passed, and the special provi- are really noxious they are open 
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front of, or from the inclosure about, any house or 
other building, then a cesspool must not be made 
unless there be, or shall be built, a good and sufficient 
drain from such cesspool to such common sewer." This 
provision is most remarkable. It is impossible to con- 
ceive what purpose a cesspool is to answer which is to 
have a drain from it into a sewer. The only possible 
object of it would seem to be to preserve a laboratory 
for the generation of poisons within the limits of the 
premises ! It is further ordered, that " if any cesspool 
be built under a house or other building, then such 
cesspool must be built air-tight." The existence of 
any cesspool whatever, however constructed, under a 
housCy is a nuisance which ought to be abated ; and the 
erection of such a one ought to be made a misdemeanor. 
No cesspool ought to be permitted to be made, or to 
exist, in, or under, or adjoining to, any house, or within a 
given distance of any house ; and, in such places as it is 
permitted to exist, it should be compulsory that it be 
cemented on the inside, and closely covered at top. Cess- 
pools are valuable, and ought, in proper situations, to be 
general, in order to save the produce of the house-drain- 
age for the use of land and private gardens^ but, for this 
purpose, they should be so securely made that none of 
the contents can ooze into the surrounding soil, and 
so that no stench can arise therefrom to vitiate the 
atmosphere. Within the limits of streeted towns their 
existence should be altogether prohibited. 

In certain Acts of Parliament passed in the 10 & 11 
Vict, are various provisions in regard to nuisances. 



to the common law remedies, affecting them are 5 & 6 Will, 

and also to the remedies under 4^ c. 59, and 7 & 8 Vict. c. 84, 

the Police Act as above. The s. 64, 
principal acts and provisions 



56 Of Nuisances under various Statutes. 

As these Acts of Parliament are, however, only theo- 
retical — ^that is, merely contain clauses which may be 
adopted into some Acts which mayhereafter be passed — 
it is unnecessary to consider them in detail here. They 
will be noticed in the course of the review which 
will hereafter be taken of the measures for promoting 
the health of towns which were proposed by govern- 
ment last session. 



CHAPTER III. 



3. — Of the office and duties of Coroners; and of 
Burial, 

Importance of verification of fact and cause of death, f, bin 
Office and duties of Coroner at common law, p, 68. 
Must verify fact and cause of death by actual view, p. 58. 
Principle is that eveiy death must be satisfactorily accounted 

for to the commonwealth, p, 59. 
Cases of apparent doubt, ttierefore, placed under jurisdiction 

of Coroner, p, 60, 
But principle has a more extensive application, p, 61. 
Burials in towns, p. 62. 
Common law as to burial, p, 62. 
Ancient law as to burying in churches, p, 63. 
Restrictions on place of burial no new principle, p, 63. 

Immediately connected with causes injurious to 
health are some points of law relating to the inquiry 
into causes of death ; and as to places of burial. In 
the Report of the Health of Towns Association already 
cited, the importance of veriiying, in every case, the 
fact and cause of death is well and ftdly pointed out (a). 
It is not imimportant to show that the existence of an 
officer, whose duty it shall be to do this, is not repug- 
nant to the spirit of the common law of England, 
although such an office may never, within memory, 
have been in active operation to the full extent. The 
subject must be here considered apart from the requi- 

(o) Report on Lord Uncohi's Bill, pp. 90—108. 
d3 
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sitions of the Registration Acts, inasmuch as the facts 
desired to be ascertained must stand upon a different 
footing from those which are generally obtained under 
those Acts. 

The stat. 4 Edward 1, st. 2, " concerning the office of 
Coroners," — which statute, however, was only declara- 
tory of the common law, — points out some of the duties 
of the Coroner. Others are well ascertained, as duties 
appertaining to the office at common law, independent 
of that statute. 

The Coroner is bound to go to the place where any 
be slain, and to investigate the cause of the death, as 
to all its particulars, in so far as the same can be ascer- 
tained. In like manner he is to inquire respecting 
those who are drowned or have suddenly died. He is 
boimd also, by the common law, to inquire of the 
death of all those who die in prison. In every case 
the inquisition must be taken on an actual view of the 
dead body, and an inquest taken otherwise than on 
actual view of the body is void (ft). And whereas it is, 
under all ordinary circumstances, unlawful to disturb 
a body once buried, yet it is lawful and proper, and 
frequently the case, that the Coroner shall take it up 
and hold an inquest upon it. Cases have occurred in 
which the body has been taken up for this purpose 
more than once, and as much as a year after burial, 
and even after still longer periods ; but it is in the 
discretion of the Court of King's Bench whether it 
will receive an inquisition taken on view of a body not 
had till after decomposition has proceeded to a great 
extent. 



( 6 ) See 2 Inst. 30, &c., 174, Dig. Officer y G. ; and the recent 
&c.; 4 Inst. p. 271; See also Act, 5 & 6 Vict. c. 14. 
Bac. Abr. Coroners, C. ; & Com. 
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It is unnecessary to enter into inquiries as to other 
branches of the jurisdiction of Coroners. The point of 
importance to the present question is the fact that the 
common law of England recognizes it as good and 
wholesome, and for the welfare of the community, 
that, in several cases, the fact of death, and the causes 
and circumstances of death, should be inquired into 
and verified by actual view of the body ; and that an ex- 
tremely ancient office exists for the purpose of those 
inquiries and that verification being effectually made. 
It is true that the cases to be thus inquired into are 
limited, and that it has been held (c) to be illegal for a 
Coroner to obtrude himself into private families in 
order to prosecute his inquiries, in case there is no pre- 
tence that the deceased died otherwise than a natural 
death. But it is obviously impossible, upon principle, 
to distinguish one class of cases from another. The 
fear of needless intrusion must, moreover, operate to pre- 
vent inquests in many cases in which they ought, 
according to the present state of the law, to be held. 
On the other hand, it must be quite clear that the fact 
of a violent or sudden death does not make the visit of 
the Coroner less painfully felt, or less intrusive to the 
survivors. 

When it is once ascertained that a particular che- 
mical process is deleterious to the atmosphere, the 
law, in conformity with the general principles already 
explained, will hold that process to be a nuisance, and 
require its abatement. So with cases of death. The. 
principle upon which any inquests were required to be 
held can have only been, that the good order and well- 
being of society calls for a full and satisfactory account of 
every death that happens. Those which are commonly 

(c) R. V, Justices of Kent, 11 East, 281. 



60 Of Coroners. 

called " natural " were thought to need no special in- 
quiry, and were passed over ; but it was properly required 
that all violent and sudden deaths should have it {d). 
In a late case this principle of the law seems to have 
been lost sight of, when it was said that " there ought 
to be a reasonable suspicion that the party came to his 
death by violent and unnatural means" {e). It seems 
surprising that some suspicion of the imsoundness of 
this doctrine did not suggest itself, since the afore- 
mentioned statute expressly requires an inquest to be 
held in all cases " of them that are suddenly dead"(/), 
and the common law requires an inquest in all cases of 
death within the walls of a prison. It certainly, there- 
fore, cannot be the case that, when it is found that 
death was " by visitation of God, in truth it appears 
that there was no occasion for an inquest." The in- 
quest is as important in one case of doubt and uncer- 
tainty as in another. The suddenness, or the peculiar 
circumstances of the death, are the legitimate grounds 
of doubt, and such the law requires shall, in all cases, be 
fully satisfied. And this brings us to the real point , 
which is this : — if it can be shown that, in a vast pro- 
portion of the deaths called " natural," there are, in 
reality, circumstances of doubt and uncertainty which 
it would be for the general good of the community 
should, as far as possible, be cleared up ; but which 

(d) That the principle here 271. The inquiry into the 
suggested is the true origin of felony, in this case, was only 
this office of Coroner is con- incidental to the end of ascer- 
firmed by the fact, (which taining the cause of death, 
has often puzzled the lawyers,) (e) R. v. Great Western Rail- 
that whereas, in other offices, a way Co. 3 Q. B. 340. 
variety of felonies are within (/) Lord Coke also speaks of 
the jurisdiction, '^ the Coroner the coroner's authority '* in case 
can inquire of no felony but of where any man come to violent 
the death of a man, and that or untimely death.'' 
super visum corporis,^* 4 Inst. 



Of Coroners, 61 

can only be effectually cleared up by tbe opportunity 
being afforded, in a private and inoffensive way, to an 
appointed and educated officer to verify, by actual 
view, the fact and cause of eveiy death that happens 
within a certain district; it then becomes perfectly 
clear that the discharge of such duties is brought 
directly within the principle of the common law in 
which the office of Coroner, so far as relates to inquests 
of death, originated, and according to which it is now 
exercised. 

It is suggested in the " Report " to appoint, for the 
purposes last mentioned, an officer to be called an 
" officer of health.'* There is always an evil in crea- 
ting fresh offices ; more especially so where the creation 
of the new office may naturally lead to the supposition 
of the introduction of practices foreign to our law and 
customs (jg). The propriety of the duty of verification 
of the fact and cause of death in all cases being thrown 
upon the Coroner, who already discharges it in some 
cases, is so obvious that it can need Httle argument. 
One not unimportant reason is that he will thus be able 
to hold actual inquests by jury, in all cases which 
require it, without the intervention of any third officer. 
The importance has long been felt of the office of 
Coroner being discharged by men familiar with physio- 
logical and medical science. This extension of the 
duties of the Coroner would render the importance of 
such qualifications, joined with a competent knowledge 
of medical jurisprudence, still more obvious. But 

(^) It should never be fop- a man, who would shrink from 
gotten that the prejudices of the the very name of the proposed 
public must be more or less re- officer of health, would feel his 
spected. An intrinsically good prejudices die away if he were 
measure wiU do certain harm if shown that it was merely pro- 
forced on the people in defiance posed to make the accustomed 
of such prejudices. But many office of Coroner more efficient. 
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there will never be any lack of men fully competent to 
the task; and the office will call into activity every 
sympathy of humanity and charity, as well as every 
energy of science and of skill. 

The subject of burials in towns has justly excited 
much attention, and is one immediately connected with 
the health of towns. It is generally considered that, 
by the common law, every parishioner is entitled, as 
matter of right, to burial in his own parish church- 
yard ; that, with very few exceptions, such burial can 
be refiised to no one ; and that the obligation to dis- 
charge the rite is imperative (A). It would seem, 
however, that some notion as to the injurious effect of 
burials in towns, and in places where multitudes assem- 
ble, — as the inside of a church, — existed from an early 
period. Not only is it said that, anciently, no burial 
was allowed within a city without the King's license (i), 
but, as early as the ancient Saxon ecclesiastical insti- 
tutes, we find restrictions placed upon burying in 
churches ; and — ^what is especially remarkable, and a 
proof that the effect on the health was the motive — 
it is enjoined that, if the bodies within the church were, 
at the time of the making of the ordinance, very 
numerous, the church should be pulled down and re- 
built elsewhere, and the former spot be used only as a 
burying ground. The passage is so remarkable as to 



(h) See R. v. Stewart, 12 A. mandamus^ peremptory in the 
& E. 773. Chappie v. Cooper, first instance, for the delivery 
13 M. & W. 252. The notion of the body to the representa- 
that the dead body of a debtor tives of the deceased ; and the 
can be detained in prison — a gaoler subjects himself to pro- 
notion very common, and the secution for detention. See R. 
frequent cause of much bitter v. Fox, 2 Q. B. 246. 
anguish — is totally unfounded. ( t ) See Com. Dig. Ceme- 
The Court of Q. B. will grant a t&ry, B. 
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be worthy of being cited entire: — " We will not hence- 
forth that any man be buried within a church, unless 
it be some man of the priesthood, or so righteous a 
layman that it is known that he had, by his life's deserts, 
earned such a place for his body to rest in. We will 
not, however, that the bodies which have, beforetime, 
been buried in the church be cast out ; but, as to the 
graves which are there seen, that either they be buried 
deeper in the the earth, or covered over, and the church 
floor evenly and decently wrought, so that no grave be 
there seen: but if, in any place, there be so many 
graves that this be too difficult to do, there let the 
place be left as a burial ground : and let the altar be 
taken thence, and set in a clear place, and a church be 
there reared, where people may offer to God worship- 
fully and in purity" (J). 

Many modem statutes have placed certain restric- 
tions on the mode of burying in church-yards; and 
cemeteries have grown up in the neighbourhood of 
most towns. It is unnecessary, therefore, to do more 
at present than remark that the law above quoted suffi- 
ciently shows that any Government measure which 
shall absolutely forbid burials within certain limits, and 
shall cause existing grave-yards to be so dealt with as 
the health of the community requires, will assume no 
power which has not a precedent in the ancient laws 
of England, of that period to which the origin of the 
common law must be referred. 



(j) Monumenta Ecclesiastica Angllcana, (published by the 
Record Commission,) p. 408. 
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DRAINAQE. 



1. — Of the office and jurisdiction of Commissions 
of Sewers, 

Misconceptions as to sewers, p. 65. 

Sewers no reference to drainage, /?. 66. 

Common law as to scB-wtBra, p. 67. 

Stat. 6 Hen. 6, cap. 5, p. 68. 

Object of 8<B'W<Br8 is to protect from ravages of sea, or in- 
undations from streams running into the sea, p, 69. 

Common law duties of owners to preserve scB'Wcers, enforced 
by this statute, p. 70. 

Stat. 23 H. 8, cap. 5, has the same objects, p. 71. 

Confirmed by stat. 3 James 1, c. 14, p, 73. 

Nature of the defences or sce-wcsrs, p, 75. 

Commissioners of Sewers never empowered to do new 
works, p. 77. 

Supremacy of the law, p, 78. 

Entire distinctness of Drainage and Sewerage, p, 79. 

Metropolitan Commissions of Sewers, p, 79. 

Evil of attempting to combine two incompatible objects, p, 80. 

Origin of the perversion of sce-wcers to purposes of drainage, 
1?. 80. 

Importance of the discharge of the duties of Commissions of 
Sewers ; and of sound systems of drainage, as distinct from 
sewerage, p, 82. 

It is not a little remarkable that an office should 
have been recognized by the common law, and have 
been exercised in this country, for many centuries, the 
true nature of which is very generally misunder- 
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stood («), and, if we may judge by the acts and attempts 
of some of them, misunderstood, at least as much as 
any, by those who have discharged it. It is, at the pre- 
sent time, frequently and prominently urged upon 
the public that Commissions of Sewers are important 
instruments for public health, as connected with the 
drainage of houses and towns ; and that their powers 
ought to be made more extensive and compulsory. 
The former of these propositions is entirely incorrect, 
and directly at variance with the very terms of the 
commissions themselves, and with the whole common 
and statute law relating to them; the carrying into 
effect of the latter would be unconstitutional, illegal, 
and mischievous. 

Commissions of Sewers have no connection what- 
ever with drainage properly so called. Instead of 
originating in any idea of carrying off any matters 
from the land, the sole object of their constitution was, 
and still is, the preservation of the land from inunda- 
tions of the sea. This, at a later period, was extended 
to the overflow of certain navigable fresh water streams 
also. It is important, if anything is really to be 
done towards the improvement of the public health 
by drainage, to establish this point. 

(a) It would be an ungrate- been. No authority whatever 

ful, and to the writer a very is cited, nor can any be found, 

unpleasing, task, to criticise the for the allegation (p. 7), that 

lalK>ui-s of men who have done the crown could, or did, issue 

such good service as either of commissions for " the enforce" 

the sets of Sanatory Commis- ment of proper works of drain- 

sioners. But it cannot but age," Again, the very object 

be remarked as extraordinary, of the Commissions was (and 

that in the " second report" of still is) a survey and present- 

the Commissioners for inquir- ment of all repairs needed and 

ing into the state of towns, &c., damages incurred (see p. 10). 

the law relating to, and the Further remark is forborne; but 

functions of, Commissions of these errors are so radical, that 

Sewers should have been so very it would be improper to pass 

eiToneously stated as they have them over without notice. 
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The word " sewer" itself is alone sufficient to show 
the nature of the office created by commissions of 
sqwers. Sewer is a Saxon word, sce-rocer (ft), that is, 
sea-fence, protection against the sea, whatever its con- 
struction. 

By the common law, long before any known statute, 
the King was bound to save and defend his realm as 
well against the sea as against enemies, that it should 
not be drowned nor wasted ; and therefore, if the sea 
walls, or other sce-wcers, were out of repair , it was con- 
sidered that he ought, of right and duty, to grant a 
commission of sce-wcers to learn and determine the 
defaults therein {c). And such commissions were 
accordingly issued, from time to time, by the kings of 
England from a very remote period. It is only by 
clearly understanding this point that the various statutes 
which were passed, and which are still in force, can be 
understood, and the prescribed duties of Commissioners 
of Sewers be consistently explained. 

The first statute relating to Commissions of Sewers 
is the 6 Hen. 6, c. 5 ; a statute of much interest and 
importance historically, and the terms of which throw 
much hght upon all subsequent statutes. It must be un- 



(&) This word occurs in never proposed a more fer- 
various forms, all from the same fetched one than that, in 4 Inst, 
root and directed to the same 275, of sewer from " issue, vul- 
idea. Thus we find sa-waroth garly sue : hereupon cometh 
or tcearth, sea-shore ; and S(b- the word suera," in barbaroui 
weardf aea-warden, keeper of law Latin. Even in that law 
sea. The word wcer is still Latin the word is properly writ- 
used ; as the wear or were of a ten severa or sewer a ; and it is 
river or mill ; waryy cautious, clearly a mere latinised form of 
careful against danger. The the English word, like trenchia, 
ste-wcBr might be of any kind ; which is excellent law Latin for 
bank, wall, cutting, or other- " a trench." 
wise. Lord Coke was fond of (c) See 10 Rep. 141, and 
running after strange and far- Callis on Sewers, for common 
fetched etymologies ; but he law on this subject. 
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derstood that, before the time of the passing of that 
statute, there had been cut, from many sea-coast towns, 
canals, for the purpose of boats and vessels more con- 
veniently coming up to the towns. These canals were 
then known by the name of trenches (d). But through 
neglect, or the careless mode in which these trenches 
were made, much damage seems to have happened in 
many places from inundations of the tide passing up 
them. It became necessary, therefore, that these 
trenches should be placed under the control of those 
Commissions of Sce-wcers whose office was the protec- 
tion of the land from all inundations from the sea. 
Hence the first jurisdiction given to these Commis- 
sioners over any fresh water streams. Things being 
in this position, the statute of 6 Hen. 6, c. 6, was 
passed, without which no control could have been 
safely given, by commissions, over such trenches or 
any fresh waters. The preamble of that statute is as 
follows : " Our sovereign lord the King, considering the 
great damage and losses which now late be happened 
hy the great inundation of waters in divers parts of the 
realm, and that much greater damage is very like to en- 
sue if remedy be not speedily provided," &c. &c. And 
the form of the commission ordained by that statute 
begins with these words : " Whereas the walls, ditches, 
gutters, sewers, bridges, caulceis, and wears, hy the 
coasts of the sea and marsh within the coasts and limits 

of , in the county of , hy the rage of the sea, 

flowing and rejlowing, and trenches of fresh waters 
hy divers places descending to the sea, be so decayed 
and broken that many inestimable damages, for default 
of reparation of the same walls, ditches, gutters. 



{d) See 10 Rep. 142 a, and citations, that this is the true mean- 
ing of the word trench. 
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bridges, caulceis, and wears, in times past have hap- 
pened there, and yet it is to be feared that much more 
hurt within short time will happen, unless that some 
speedy remedy be provided therefore ; * * we have 
assigned you to survey the said walls, ditches, gutters, 
sewers, bridges, caulceis, wears, and trenches, and to 
inquirej by the oath as well of knights as other good 
and lawful men of the said county, as well within 
liberties as without, by whom the truth of the matter 
may be best known, hy whose default such damages 
have there happened ; and who doth hold lands and 
tenements, or hath any common of pasture or fishery 
in those parts ; or else, in anywise, have or m^iy have 
the defence, profit and safeguard, as well in peril nigh 
a^ from the same far off, hy the said walls, ditches, 
gutters, sewers, bridges, caulceis, and wears, and also 
hurt or commodity hy the same trenches." 

These words most clearly show the distinction which 
was drawn, and desired to be observed, between such 
works as were true sce-wcers, and the " trenches of 
fresh waters descending to the seaP And the latter are, 
throughout the statute, spoken of apart and in a different 
view from the former. A principal point, indeed, 
committed to the Commissioners is for it to be seen 
which of the said trenches it will be necessary, for the 
safety of the land from inundation, to close ; and, when 
such a proceeding is necessary, the Commissioners are 
expressly ordered to " stop them up." 

Another point of very great importance which is 
exhibited quite clearly by the terms of the statute thus 
cited is, that the functions of the Commissioners of 
Sewers were not to execute any works whatever, 
whether of drainage or otherwise. Not the shadow of 
such an authority is anywhere given to them. But 
whereas, at common law, every man is bound to keep 



70 Drainage, 

the ditches adjoining his land scoured and clean (e)j so 
every man was hound to keep the sce-wcBrs which were 
on or near his land in good order. As, however, a 
pubhc mischief would necessarily happen in case of a 
private default in this last duty, the Commissions were 
appointed to inquire y not what new thing was wanted to 
be done, but who had neglected his duty. No power 
was given them to make any new works; but power was 
given them to do what individuals ought, as an essen- 
tial incident to the tenure of their lands, to have done. 
In strict and equitable accordance with these principles, 
all costs and charges to which the Commissioners 
were put, in thus doing what ought to have been done 
by the holders of the land, were fixed upon those pai*- 
ties, and none others ; and such is the principle of the 
sewers rate to this day. None but he who derives a 
benefit from the sewer is rateable ; that is, none but he 
who was, at common law, himself bound to keep it in 
repair ( /). All these points will be rendered still more 
clear from a careful perusal of the following additional 
extracts from the statute 6 Hen. 6, c. 5. The Commis- 
sioners are ordered " to distrain all them for the quan- 
tity of their lands and tenements, either by the number 
of acres, or by their plough-lands, for the rate of the 
portion of their tenure, or for the quantity of their 
common of pasture or fishing; together with the 
bailiffs of liberties and other places of the counties and 
places aforesaid ; to repair the said walls, ditches, gut- 
ters, sewers, bridges, caulceis, and wears, in the places 
necessary ; and the same, or other, as often and where 
shall be needful, to make of new ; and to cleanse the 



{e) See 13 Rep. 33. points, and that drainage is 

(/) See Masters w. Scroggs, 3 a matter quite foreign to the 

M. & S. 447, which illustrates functions of Commissions of 

at the same time the above Sewers. 
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said trenches in places necessary, and, if need be, to stop 
them up : so that no tenants of lands or tenements, 
nor any having common of pasture or fishing, rich or 
poor, nor other of whatever condition, state or dignity, 
which have, or may have, defence, commodity, and 
safeguard by the said walls, ditches, gutters, sewers, 
bridges, caulseis or wears, or else any hurt by the said 
trenches (whether they be within liberties or without), 
shall in anywise be spared in this. And therefore we 
command you, that at certain days and places, which 
you thereto shall appoint, ye shall survey the said 
walls, ditches, gutters, sewers, bridges, caulseis, wears, 
and trenches, and all and singular the premises do and 
accomplish ; and hear and determine in form aforesaid : 
So that for default of reparation of the said walls, 
ditches, gutters, sewers, bridges, caulceis, and wears, 
and stopping of the said trenches, no hurt nor peril 
shall in anywise happen ; and that ye compel all them 
whom ye shall find negligent or stuhhomly denying to 
do reparation, or making of their portions, speedily to 
reform and amend the same by distresses and amerda- 
ments, and other ways and means which to you shall 
best seem for such defaultsr 

And the terms of the better-known statute of 23 
H. 8, c. 5, that under which Commissions of Sewers 
still exist and act, are no less clear, when the true 
meaning of the words used is understood. We are 
informed, in the preamble to that Act, that "our 
sovereign lord the King, like a virtuous and most 
gracious prince, nothing earthly so highly weighing as 
the advancing of the common profit, wealth, and com- 
modity of this his realm, considering the daily great 
damages and losses which have happened in many and 
divers parts of this his said realm, as well by the 
reason of the outrageous flowing, surges, and course of 
the sea in and upon marsh grounds and other low places 
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heretofore, through politic wisdom, won {g) and made 
profitable for the great commonwealth of this realm, 
as also by occasion of land-waters, and other out- 
rageous springs in and upon meadows, pastures, and 
other low grounds, adjoining to rivers, floods, and other 
watercourses ; and, over that, by and through [divers] 
impediments in and upon the same rivers and other 
watercourses," &c. And the form of commission re- 
cites, that "forasmuch as the walls, ditches, banks, 
gutters, &c., and other defences by the coasts of the 
sea and marish ground, being and lying within the 
limits of, &c., hy rage of the sea flowing and reflow- 
ing, and hy mean of the trenches of fresh waters de- 
scending and having course, by divers ways, to the 
sea, be dirupt, lacerate, and broken," and that the " com- 
mon passages of ships, balangers, and boats in the 
rivers, streams, and other floods," by divers impedi- 
ments " be letted and interrupted." These terms of 
recital of the evils to be remedied, confine, as before, 
the action of the Commissions to places which might, 
eitJier by rage of the sea itself, or by rush of fresh 
waters down to it, be liable to inundation and injury. 
And the rivers, streams, &c., which come within the 
terms of the statute can only be those down which 
''ships, halangers, andhoats^^ have common passage 
to that sea Qi), 

It is unnecessary to follow the language of this com- 
mission further, it being substantially the same as that 
of 6 H. 6, c. 5, and the same preliminary inquiries 
being ordained as to " through whose default the said 
hurts and damages have happened." There is, how- 
ever, one curious variation. In the clause, " and the 



{g) That is, from the sea. {h) See also Callis, pp. 28, 

See hereafter, Bedford Level 76, &c. ; and see the recital of 
Act, &c. this Act in 1 Mary 1, st. 3, c. 11. 
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same as often and where need 'shall be to make new," 
the words, " and other," are omitted after " the same ;" 
some attempt having probably been made to twist 
those words of the former statute into an excuse for 
undertaking new works. 

It is important to remark that the authority of ex- 
isting Commissions of Sewers is derived from and under 
this statute. 

A remarkable proof that the limits above stated 
were the actual limits of the jurisdiction of these Com- 
missions is afforded by a statute passed many years 
later, (3 James 1, c. 14), and when the Commissioners 
seem to have been again attempting those encroach- 
ments which they have since succeeded in so exten- 
sively making. It seems that, in defiance of the 
common and statute law, they had attempted to exer- 
cise jurisdiction over watercourses in London which 
were not navigable. A statute was passed which most 
explicitly declared such an attempt to have been illegal. 
This statute, — ^giving them jurisdiction over such 
watercourses, within special limits, if they fall into 
the ThameSy — does, thereby, necessarily and explicitly 
declare (i) that all attempts at jurisdiction over any 
watercourses which do not come within the special 
description, and that all waters not navigable situated 
any elsewhere in the realm, are beyond the jurisdiction 
of Commissions of Sewers. As this statute is not 
even referred to by Callis, and is not printed in ordi- 
nary digests of statutes, it will be well to give it a 
place here entire. 

( i ) Lord Coke expressly of Sewers. And in a marginal 

speaks of it as haying been note he adds — ^^ Nota, an ex- 

'^ adjudged" by this Act of Par- cellent exposition of the statute 

liament that such watercourses of 23 Hen. 8, by this Parliament 

as described are not within the of 3 James." 4 Inst. p. 276. 
jurisdiction of the Commissions 

B 
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"Forasmuch as the walls, ditches, banks, gutters, 
sewers, gates, cawseys, bridges, streams, and water- 
courses, in and about the city of London, where no 
passage of boats is used, [trenches^ be it observed, 
being, as already seen, for passage of boats, are not 
included, being already within the legal jurisdiction of 
the Commissions,] having their course and fall into 
the river of Thames, where it doth usually ebbe and 
flow, and is used for free passage of boats to the sea, 
are already by the Commissioners of Sewers [without 
authority, however, and against the law] appointed to 
be surveyed, reformed, and amended, where need shall 
require, and are as needful and meet to be surveyed, 
reformed and amended from noyance of the said river 
of Thames [protection from overflow being still the 
only object] by the Commissioners of Sewers, as those 
rivers, streams and watercourses where the water doth 
usually ebbe or flow, and where more usual passage 
of boats hath been, and yet are not [by law as then 
existing] under the survey, correction, and amendment 
of the Commission of Sewers, nor of the statute made 
for servers in the three and twentieth year of the reign 
of King Henry the Eighth or of any other statute 
made for servers, as the same should have been, if the 
hurts, noyances, and inconveniences, now by daily ex- 
perience felt and found in those places, had been seen 
and considered of: 

" II. For reformation whereof, be it enacted, by our 
sovereign lord the King, and by. the Lords spiritual and 
temporal, and Commons in this present Parliament 
assembled, and by the authority of the same. That the 
walls, ditches, banks, gutters, sewers, gotes, cawseys, 
bridges, streams, and watercourses, rvithin the limits of 
two miles of and from the city of London, which 
waters have their course and fall into the river of 
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Thames, shall from henceforth be, to all intents, con- 
structions, and purposes, as fully subject to the Commis- 
sion of Sewers, and to all the statutes made for 
sewers, and to all penalties in the same statutes and in 
every of them contained, as if the same places near to 
the said city of London had been particularly named 
in the said statute of sewers, or that therein the water 
had ebbed and Jiowedy and therein free passage with 
boats and barges to the sea had been heretofore used. 
Anything in the said statute or elsewhere to the con- 
trary in anywise notwithstanding." 

Nothing can place the true limits of the jurisdiction, 
as well as the true objects of the very creation, of 
Commissions of Sewers, in a clearer light than the 
words of this statute. Those objects and that juris- 
diction had reference solely to the taking care, on 
behalf of the public, that individuals, within whose 
lands certain important defences against inundations 
from sea or tide(^) were situated, performed those 
duties, as to the preservation and repair of those 
defences, which the common law had wisely made a 
necessary incident to their tenure of those lands. 

The " defences," so often named, were, as will have 
been seen, of very various kinds (Z); being either 
walls, ditches, banks, gutters, ordinary sse-waers, gotes, 
calcies, bridges, or streams (m). It was only, however, 



(ft) The mischief springing 11,) never once occurs in any 

from the fresh watercourses of these statutes of sewers. 

^ descending to the sea," arose The use of the phrases, '^ areas 

from the tide throwing back of drainage,'' &c., in the second 

the waters of the stream on Beport of the Commission, is 

to the land above. quite unwarranted. 

if) It is not unworthy of ob- (m) It would not, perhaps, be 

servation that the word draiuy very difficult to explain the 

though an old Saxon word, and meaning of every one of the 

in common use, and found in terms tiius used ; but it would 

other statutes^ {e, g. 43 Eliz. c. be matter of antiquarian interest 
E 2 
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when any one of these had been made, and was kept 
up, as a defence against inundation^ that it came 
within the jurisdiction of the Commissions of Sewers. 
Hence it happened that there were a great many places 
in London to which these names were, properly or im- 
properly, applied, but which, not having any such 
origin or purpose, were not within that jurisdiction. 
But it being found that, though they did no good, they 
did mischief, " when they had their course and fall 
into the river of Thames," an exception was made, by 
this statute of James, in respect to them. The whole 
of the common and statute law as to sewers is thus 
brought into harmony and consistency. 

It would be easy to cite a number of cases which 
would show that, up to the present time, however much 
and often the Commissioners of Sewers have exceeded 
their powers, and done unlawftd works without resist- 
ance, the law confines them within the limits whose 
nature and origin it has been attempted to explain (n). 
And the late statute of sewers, 3 & 4 William 4, c. 
22, recognizes the same general principles and limits. 
The statutes which have been cited are, however, so 
explicit, that further argument as to the origin and 
actual legal extent of the jurisdiction of Commissions 
of Sewers cannot be necessary. It may, however, be 



rather than of utility. The (n) See, among many other 
word caulcei, calcey, subse- cases, Dore v. Gray, 2 T. R., 
quently, cawsey and causeway, 358, and R. v. Commissioners 
may be taken as an example, of Sewers for the Tower Ham- 
It means a low stone fence to lets, 9 B. & C. 517. And ** this 
stay the passage of water. See is certain,'' says Lord Coke, 
13 Rep. 35. It is now used for " that neither the Commis- 
the low elevation at the side of sioners of Sewers, nor any other, 
a road, and which is a defence have such an absolute authority, 
of the sTiore, i, e,, the edge of but that their proceedings are 
the boundary ditch. See pogt, bound by law." 4 Inst. 276. 
p. 92. 
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remarked that the very machinery of those Commissions 
is, in itself, sufficient to show that it could never have 
been contemplated that they should direct attention 
to any other objects than those above indicated. It 
was necessary for them to proceed, by inquisition of a 
jury, to obtam a presentment of what repairs of ssB-waers 
were needed, and of the " lets, impediments^ and annoy- 
anceSy* which existed, as a necessary preliminary to doing 
any repairs or removing any such " lets, impediments, 
or annoyances." It has been already seen that there 
is no power given by any statute to do any new works. 
There have been conflicting decisions as to the legality 
of some new works done, which has, however, arisen 
from the origin and objects of the Commissions being 
lost sight of; but the opinion of the ablest lawyers, 
with Lord Coke at their head, is uniform, that these 
Commissions have never had any power to do any 
works which are new, except where the replacing of 
old works, which had gone to decay, rendered their 
renewal necessary in the ordinary discharge and fulfil- 
ment of the objects of the Commissions, as already 
explained. No powers whatever are given to them for 
taking possession of lands, &c., which would have been 
necessary, and would have been given, had it been in- 
tended to invest them with any authority to erect new 
works in new places (o). The Commissioners of 
Sewers have, not unnaturally, been often anxious to 
exceed their powers, and often have exceeded them ; 
but the Court of King's Bench will hold them strictly 

(o) They could only decree Parliament being necessary to 

lands from their owners in cases legalize new works (as 13 & 14 

where payment of rates was re- Car. 2, c. 2 ; 2 & 3 W. & M. st. 2, 

fused (see 23 H. 8, c. 6, s. 8) ; c. 8, s. 14,) is alone sufficient 

they could not take possession evidence that all attempts at 

of them by any legal authority new works were illegal, 
whatever. The £iict of Acts of 
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to the discharge of their duties. It was for strenuously 
upholding in this, among other ways, the liberties of 
Englishmen by means of that only sure safeguard of 
liberty, the supremacy of law, and for refusing, at the 
bidding of his King, to recant what, as a judge, he had 
uttered, that Lord Coke was removed from his office of 
Chief Justice of England ; a firmness and integrity 
which entitles his memory to the respect and gratitude 
of every Englishman. 

Were the present matter one which concerned only 
the meaning of a word, it would be but idle waste of 
time to expend comment upon it, however clearly the 
result might be established. But it is a matter of real 
and vital importance. So long as England has sea- 
coasts and rivers from which dangers of inroads and in- 
undations may arise. Commissions of sae-waers ought 
to exist, and actively to exercise their powers within 
those due and moderate limits which the law allows 
for the benefit of the commonweal {p). The drainage 
of towns is an entirely different matter, and one which 
ought to be conducted upon totally different principles 
in every possible respect : and to have in view different 
apphances and ends. 

It is well known that, by means of various local 
Acts of Parliament, all coming under the observations 
already made in the Introduction, and which Acts have, 



( p) It may be remarked that must be added that this is the law 

the sewer rate is the most just at this day ; and were it but ge- 

and equitable tax that was ever nerally known, and the sewer's 

imposed ; and the principle of rate resisted where not within 

its imposition is perfect j namely, the terms of the law, more good 

that no man can be compelled would be done than by any 

to pay it unless it can be proved legislation. It cannot be too 

that he derives a benefit from the often repeated that the Common 

sewers themselves. See Masters Law of England is the best and 

V, Scroggs, 3 M. & S. 447, and surest safeguard of the rights 

other cases already cited. It and liberties of Englishmen. 
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from time to time, been obtained by all sorts of " by- 
paths and indirect crook'd ways," several of the bodies 
of Commissions of Sewers in the metropolitan dis- 
tricts have got for themselves very arbitrary powers as 
to house and street drainage. All that they have suc- 
ceeded in doing, however, is to show the utter incom- 
patibility of sewerage and drainage as parts of one plan. 
In attempting to do two things at once, they have, as 
so often is the case, done both badly. Instead of 
protecting the Thames itself, they have made it the 
receptacle for all the filth of London; and instead of pro- 
tecting London "from noyance of the river of Thames" 
by the reflow of the water at high tide, &c. — ^the one 
object which should have engrossed attention, — it is in 
evidence before the Metropolitan Sanatory Commis- 
sion {g) that, at high tide, the contents of the sewers are 
often, at this day, thrown back into the cellars of the 
houses. Callis quaintly remarks that " Discretion is 
the herb of grace that I could wish every Commis- 
sioner of Sewers well stored withal;" — and, careful 
that he shall not be mistaken, he adds, ^* But note, 
that the word wisdom is [in the statute] coupled with 
it, and the word good is annexed to them both, as best 
showing of what pure metal they should be made" (r). 
It is to be feared that this herb of grace has not at all 
times been found flourishing among the works of the 
Metropolitan Commissioners, nor this "pure metal" 
been the current coin among them. But the mischiefs 
done and mistakes committed have arisen from the 
attempt to combine two things so incompatible as 
sewerage and general drainage. 

It will have been perceived by the words of fore- 
going statutes, that a very frequent mode of securing 

{q) First Report, p. 11, &c. (r) Callis on Sewers, p. 112. 
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BCB-wcBT was by cutting deep ditches and gutters, into 
which the superfluous water, — ^which would otherwise, 
at high tide, inundate the land, — ^might be all directed, 
thus leaving the land on each side secure and dry. A 
part of the duties of the Commissioners has been seen 
to have consisted also in stoppingup useless ^^ trenches," 
and keeping useful ones well scoured and cleansed. It 
was not surprising, nor can any great impropriety be 
seen in the fact, that individuals, having houses near 
to such scB'Wcers or trenches^ should let the drainage of 
their houses run into them, that so, at ebb of tide, all 
might be carried away {s). Such a practice would be 
winked at by the Commissioners of those scB-rvcers so 
long as it did not interfere with the efficiency and true 
objects of the scb-wcbts themselves. Such use of the 
scB-wcBTS could ouly, however, be properly permitted 
so long as it was merely incidental, or sometimes 
perhaps subsidiary, to the true sewerage. But things 
assume a very different aspect when the carrying away 
of the house-drainage is made the end of the erecting 
of works, whether ditches, gutters, trenches, or other- 
wise. These can no longer be called bcb-wcbts. The 
true scB-wcerSy when made, as above mentioned, in the 
form of deep ditches and watercourses to carry off an 
inundating flow of water, would, very properly, be 
large and deep : indeed, the object would be to have 
them as large and deep as possible, as, so, they would 
the most effectually answer the end of their erection. 
But the scB'WCEfrs made originally upon such principles 
and with such design, form, most absurdly and un- 
justly, a chief ground of complaint against the Metro- 



(«) The same thing has hap- and usefuhiess as supplies of 

pened to the natural streams water has become wholly dfl&- 

and rivulets in the neighbour- troyed. 
hood of London, till their purity 
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politan Commissioners who have heen so lately super- 
seded. The main trunks of the London sewers 
probably lie in the same places {t) as in the time of 
James, when, by the statute already quoted, it appears 
that means were imperatively necessary for protection 
of the inhabitants from "noyance of the river of 
Thames." For that end, — ^their true and only proper 
purpose, — ^their great size was necessary, and, when 
they were covered over, that size could not safely be 
contracted. The alterations which have arisen from 
the growth of a huge city on either side the banks, and 
the changes in the bed of the river which have accom- 
panied it, render great modifications in the mode of 
protecting the city from " noyance of the river of 
Thames" necessary ; — but have increased, rather than 
diminished, the necessity for the true functions of 
Commissions of Sewers to insure that end. 

The supersedeas of the old Metropolitan Commis- 
sions was proper, upon the simple ground of the evil 
of several mutually-interfering local jurisdictions (u) ; 
but that supersedeas itself will work no good effect 
unless the whole system be restored to its common law 
principles, and the incompatible operations, now 
attempted to be combined, be effectually disjoined. 
In all such bodies there is a tendency to seek for in- 
creased powers ; and the new Commission has already 
given the usual symptoms by seeking for compulsory 
powers eight miles all round St. Paul's. Should the 
inhabitants of the metropolis be inert enough to allow 
such powers to be granted, the new Commission will 
speedily prove itself infinitely more mischievous, op- 

{t) If they are legal sewers, perpetuate in the measure pro- 

they must necessarily do so. posed for promoting health of 

(m) An evil which govern- towns. See Chap. 7. 
ment, however, proposes to 

£3 
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pressive, and obnoxious than the old. It is most im- 
portant that public attention should be fixed upon the 
attempt, and be promptly roused to its prevention. 

The true object of a judicious system of town drain- 
age, or of drainage of any places in which houses are 
situated, should be to carry the produce of drainage as 
clearly and cleanly away from the houses themselves 
as possible j but not to allow of the waste or loss of 
any part of it : securing the whole in the most con- 
venient way for use as manure. Different modes of 
doing these two things must be adopted in town and 
in country districts; but the doing of one of them 
without the other betokens only inefiiciency and inca- 
pacity. Neither object has yet been effected by any 
Metropolitan Commission of Sewers, nor could it be so 
with the machinery and legal constitution of such Com- 
missions. But the superseding of those Commissions 
by the one now existing will not render it more 
possible than before to do, in one system, two things 
which are so wholly incompatible as Sewerage and 
Drainage. Sce-wiers, of various kinds, will ever remain 
absolutely essential to protect the inhabitants from 
" noyance of the river of Thames." It will, on the 
other hand, be felt, more and more every day, that an 
efficient system of drainage must have no connection 
whatever with the Thames ; but must be constructed 
upon entirely different principles, be directed to en- 
tirely different ends, and have in view an entirely 
different class of objects, from those which a trae and 
legal system of sewerage requires. 
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2. — Of Drainage properly so called. 
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England, p, 107. 

Having shown, in the last chapter, that sewerage is not, 
and does not include, drainage, let the attention be now 
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briefly confined to drainage, in its true and restricted 
sense and as distinguished from sewerage. It has been 
seen that a sce-wcer was a protection, however contrived, 
against inundation of the land through the effect of 
waters of the sea, either directly, or by casting back 
the fresh waters of streams running into it. To 
draiuj on the other hand, was [drehnigean] to make 
dry by drawing off, by little and little, that which is 
in or on the land {a). Such is precisely the sense in 
which alone the word is still used, and which at once 
marks the distinction between sewerage and drainage. 
It is true that the word drain has in statutes, on some 
occasions, been used together with the word sewers; 
but this has arisen, in all latter instances, from care- 
lessness. The older instances in which these words 
are found used together will, if carefully examined, be 
found to be of the nature of exceptions which prove 
a general rule. 

Before estabHshing this fact, which it will be desir- 
able to do, it will be well to notice another. There 
stands at this day on the statute-book an Act which 
might seem to have been framed for the very purpose 
of rebuking the carelessness of those who are in the 
habit of confusing the ideas of sewerage and drainage. 
It would almost be impossible more explicitly to 
declare that they are different things ; and that it is 
not, and never was, competent to Commissioners of 
Sewers to execute works of drainage, or new works of 
sewerage. By the stat. 43 Eliz. c. 11, it is recited, 
that " it is apparent to such as have travelled in the 

(a) The ditches, gutters, &c. in all statutes of sewers. — 

enumerated in the statutes of Drains, on the contrary, are 

sewers were usually open and un- any means by which the water 

covered, which they might safely or fluid on or in the land is 

be for salt water ; hence the drawn off; and may be open op 

necessity for bridges over them, closed, as by pipes laid down, 

which are consequently included or bushes buried. 
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execution of Commissions of Servers [in divers places] 
that the wasteSy comrmns, marishes, and fenny grounds 
there, subject to surrounding, may he recovered by 
skilful and able undertakers." It was not within the 
jurisdiction of those commissioners to do such things, 
although apparent to them that they might be 
done ; and that, if done, it would do away with the 
existing necessity of "many chargeable banks and 
works of sewers." The Act proceeds to declare the 
importance of " draining and maki/ng dnf* these 
lands ; and empowers lords of manors and others to 
enter into contracts "with such person and persons 
which will undertake the draining, and keeping dry 
perpetually, the several wastes and commons of that 
quality." It is quite unnecessary to enter into any of 
the powers and provisions of the Act, the points of 
importance to the present purpose being the distinct- 
ness with which it separates all works of drainage 
from the jurisdiction of Commissioners of Sewers, and 
at the same time recognizes the importance of works 
of drainage themselves ; to execute which it proceeds — 
not to give powers to the Commissioners of Sewers, 
but — ^to legalize a special machinery. It will pre- 
sently be seen that, in accordance with what have been 
seeih to be the true principles of the constitution of 
Commissions of Sewers, works in fen lands (b), 
after they had been completed, were made subject to 
the powers of ordinary Commissions of Sewers. 

In the great statutes relating to the " Great Level of 
the Fens called Bedford Level" (15 Car. 2, c. 17), 
and to " Deeping Fen" (16 & 17 Car. 2, c. 11), the 
draining of the land is spoken of. In those cases the 
object was to recover, for useful purposes, large tracts 

(b) That is, lands saturated and inundated by continual 
overflows. 
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of coastward lands, which were then Hollands, covered 
often with the sea water, and the whole of them little 
better than salt marshes. Both districts are expressly 
called and described as fens ; and the latter of them is 
described as having become, through neglect, "returned 
into their ancient condition of being hurtfiilly sur- 
rounded and annoyed with waters, and a great and 
considerable part of some adjacent towns have been 
overflowed and laid desolate" (c). Every one must, 
therefore, see that these were really cases where exten- 
sive scB-wcers were required. But the land being 
actually saturated with water to begin with, it was 
necessary, in order to "recover and make dry" such 
lands, and to render them " firm and depasturable at 
all times of the year" {d), not only to keep out fiiture 
inundations of the waters, but to drain out and carry- 
away the water with which the land was then satu- 
rated. Hence land-drains were made at the same time 
as the scB'WCRrs, Thus it happens that we find the 
words drains and sewers running together throughout 
those statutes. At the same time that this is so, 
however, the main point being, as a permanent object, 
the providing for the keeping up of effectual sce-rvisrSy 
both statutes, but especially the former one, are mainly 
directed to secure that end. Thus it is enacteJ in 
15 Car. 2, c. 17, that '^forasmuch as Commissioners 

(c) It is curious to observe lar and legal: and Master Lovell 
that, as to these very Deeping did not take possession of hia 
Fens, it was felt that the Com- land till after that Act had 
missioners of Sewers had, there- passed ; a most significant evi- 
tofore, exceeded their powers; dence of conscious illegality, 
the 2nd section of the Act re- This very Act itself is another 
citing that an Act of Parlia- evidence of the same fact, 
ment had been passed to "ra- {d) 16 & 17 Car. 2, c. 11, 
tify and confirm" what had 8.5; and the expression ''drain- 
been done; which would of ing and keeping dry" is again 
course have been imnecessary used more than once in that 
had the proceedings been reg^- statute. 
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of Sewers cannot legally proceed in execution of their 
commission but by a several jury of every county, to 
inquire of the matters within their commission in that 
county ; which hath heretofore enforced the said earl, 
his participants and adventurers, commissioners, and 
counties, to very great trouble, &c. ; for avoiding which 
inconveniences it is enacted, that the said gover- 
nor, &c., for maintenance and preservation of the said 
Great Level, hy convenient outfalls to the sea, shall, 
for ever hereafter, be and are hereby made and consti- 
tuted Commissioners of Sewers for and of the said 
Great Level of the Fens ) and the said governor, &c. 
are hereby enabled and empowered to use and exercise 
the power and authority of Commissions of Sewers 
within the said Great Level of the Fens, and of the 
works made or to be made without the said Great 
Lev^l for conveying of the waters of the said Great 
Level hy convenient outfalls to the sea" And the 
juries are ^^ empowered to inquire of, present, and 
try all matters within the said Great Level, and of and 
concerning the said works made, or to be made, without 
the said Great Lever /or conveying of the waters of 
the said Great Level by convenient outfalls to the sea, 
within the power of Commissioners of Sewers, as if the 
same lay within any one of the said counties, or as if 
the said Great Level were one distinct county of 
itself." And again, in the clause (13) empowering them 
to make new works — for which, be it observed, this 
special clause was thus necessary — it is expressly 
limited to such works " within the said Great Level, 
or without the said Great Level," as should be " for 
conveying the waters of the said Great Level by con- 
venient outfalls to the sea." Thus, in the case of the 
Bedford Level, the governor and others were made 
Commissioners of Sewers, with certain additions^ 
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powers, — expressly enumerated, and not therefore inci- 
dent to the office, — which the circumstances of the case 
rendered necessary. On the other hand, in the case of 
the Deeping Fens, the undertakers had not all the 
usual powers of Commissioners of Sewers granted to 
them; the circumstances being different, and the works 
for " draining and keeping dry** requiring more espe- 
cial and continual attention. They were indeed ex- 
pressly made subject to the Commissioners of Sewers 
as to the '^ keeping in repair^^ of the works which, 
ordinarily, came within the jurisdiction of those Com- 
missioners. 

It will thus be seen that, throughout these Acts, the 
true distinction between sewerage and drainage is nerer 
lost sight of, and that the use of the terms " drains" 
and "sewers" together arose out of the special cir- 
cumstances of the cases. 

An examination of the statute 4 Jac. 1, c. 13, " for 
the draining of certain fens and low grounds in the 
Isle of Ely, subject to hurt by surrounding^^ would 
lead to thd same conclusions. 

Drainage then, properly so called, must obviously 
be divided into two very distinct classes ; — drainage of 
land, which is that to which allusion has been made in 
respect to the statutes for draining the fens {e)-, and 
town drainage. These two must so clearly be con- 
ducted on entirely different principles, that it can be 
unnecessary to enter on any discussion of the point. 
Drainage of the land, though a matter of great im- 
portance, belongs to the science of agriculture, and is, 

(c) In the Deeping level, the 18th section, by which 

however, there was a consi- power is reserved for individuals 

derable population. Hence the to use the fresh waters of the 

peculiarities in the powers given rivers " for necessary household 

by the Act relating to it. One is uses." 
well worthy of attention, namely 
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therefore, concerned only indirectly, like every other 
hranch of social policy, with the question of public 
health. It must, therefore, be dismissed from present 
consideration. Our concern now is with street and 
house drainage, — that is, the conveying away from the 
dwellings of man of such accumulations, capable of 
removal by running water, as, in a civilized community, 
must daily take place in every family ; — and the re- 
moval from the highways of all offensive matters. 

Much of what has been already said in the chapter 
on nuisances at common law will apply to the present 
point. It has there been seen that privies and cess- 
pools, and other like accumulations, all of which are 
capable of removal by running water, if they become 
offensive are, in the eye of the law, nuisances, which 
may be removed without any legal process. Every 
offensive accumulation which is so near to. a house that 
the smell thereof is annoying, comes within this 
principle. The principle appHes to all open drains, 
ditches, or gutters running from houses or other build- 
ings, and carrying down noxious and offensive matters. 
It has further been seen that these cases, all illegal at 
common law, come within the provisions of 9 & 10 
Vict. c. 96. 

While houses were scattered, and, even in towns, 
there existed large open spaces, gardens, or fields, 
the drainage from houses was, naturally, allowed to 
pass away in the most convenient direction ; and, so 
passing away, any noxious emanations arising from it 
were little perceived or felt. It is when men come, by 
degrees, to live in crowded cities, when every once 
open acre becomes crowded with houses, that the true 
difficulty of drainage arises, and the evils of an im- 
perfect drainage are felt. The house drains are then 
naturally directed into any channel which may exist, 
above ground or below it, in the highway ; and their 
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contents are left to be carried off as best they may. 
The consequences are too well known to be, often, in 
the highest degree offensive and pernicious. 

Highways, as has been already intimated, have been 
under the cognizance of the law ftom the earliest 
period. The King is bound, says Lord Coke (/), not 
only to preserve the land from inroads of the sea, but 
to provide safe communication between one town and 
another by means of high roads. An early Saxon law 
expressly enjoins (jg) that "a highway should be 
broad enough for two wains to pass each other with 
room for the drivers freely to ply their whips, and for 
sixteen soldiers to ride in harness side by side." And 
the state and condition of the highways has always 
been carefully regarded by the common law. Where, 
from thinness of population, or other causes, the in- 
habitants of any district were unable, or could not 
feirly be expected, to repair the highways, we find 
statutes passed, from a very early period, appointing 
some special machinery for carrying out effectually the 
common law obligation of keeping those highways sound 
and in good repair. Now it is obvious that one 
essential means to this end must have always been the 
providing, and keeping in good order, drains and 
ditches to carry away all surface water. That these 
did, in fact, exist, from a remote period, is evident from 
several ancient statutes, from some of which it seems 
that they were then so deep and large as to be a 
harbour for thieves, and so dangerous to passers-by. 
Thus by 13 Edw. 1, st. 2 of Winchester, ch. 5, it 
is enjoined " that highways leading from one market 
town to another shall be enlarged, whereas bushes, 
woods, or dyheSy be; so that there be neither dyke^ 
tree, nor bush, whereby a man may lurk to do hurt, 

(/) 10 Rep. 140. 

( g) Laws of King Henry 1, Ixxx. 3. 
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within two hundred foot of the one side, and two 
hundred foot of the other side of the way." 

Such ditches would often form the outlets for any 
house-drains, as it has been already pointed out would 
be the case with scB-wars, where such existed in the 
form of deep gutters. As towns became more closely 
packed the evil of this would become felt, and the 
offensive and noxious results could not escape at- 
tention. The scouring and keeping clean of these 
ditches and dykes was a duty especially laid, by the 
common law, on the owner of the adjoining land or 
dwelling (7i). As, however, the neglect to perform 
this duty would, like the neglect to repair sa-wars, be 
productive of public mischief, means were early taken 
to enforce its performance. Thus the performance of 
this duty is expressly enjoined by the stat. 5 Eliz. 
c. 13, s. 7, and 18 Eliz. c. 10, s. 5, under penalties 
for neglect (i). Attention from this time was strongly 
directed towards improving the machinery for enforcing 
fulfilment of the obligations imposed by the common 
law. To recite all the Acts which have since been 
passed would be tedious and superfluous. In the 
13 & 14 Car. 2, a general Highway Act was passed 
in which, among other things, it is expressly and im- 
peratively enacted that " where common nuisances are 
in highways, or where ditches or watercourses adjoin- 
ing unto highways are not scoured and dressed, the 
surveyors shall see the same reformed, and the 
offenders punished, according to law" (K). And 



{h) See 13 Rep. 33. the Court Leet to fine on pre- 
( i ) The Stat, of 2 & 3 Ph. & sentment of wants of due repair, 
Mary, c. 8, is worthy of atten- &c. are therein expressly men- 
tion; a statute passed "for tioned. It is much to be re- 
amending of highways, being gretted that the activity of those 
now very noisome and tedious courts has so much declined, 
to travel in." The powers of (ft) 13 & 14 Car. 2, c. 6, s. 3. 



92 Drainage. 

again (Z), where any " public highway is not of the 
breadth of eight yards from the shores (m) and brinks 
of the ditches on either side/* &c., power is given to the 
surveyor to widen it. 

In the same year a very remarkable Act of Parlia- 
ment was passed, which, although it was only made 
to continue and be in force until the end of the first 
session of the next parliament, is worthy of special 
attention, not only as the first Act in which a specific 
machinery was set to work to rem.ove the evils caused 
by imperfect drainage in a large city, but because it 
shows how much and how careful attention was 
actually given, upwards of a century and a half ago, 
to matters which very many of the present day are apt 
to flatter themselves that they have been the first to 
observe and call for the removal of 5 and because, 
further, it shows that, at this period, the true nature 
and objects of sewers were understood, and had not 
yet been confounded with drainage, although the 
house-drains had certainly been allowed to encroach 
too much upon the old existing sewers. In directing 
the attention of the reader to the provisions of this 
statute, it is desirable to recall to his recollection those 
of the much earlier one of 12 Rich. 2, c. 13, which 
have been already cited, and which applied equally 
to matters of drainage as to more solid accumulations. 



(l) 13 & 14 Car. 2, c. 6, s. 6. term " common shore," often 

(m) This shews that the word used, means really the drain 

shore is not a corruption of which bounds the road. The 

sewer, as is often said ; but instance is not an iminteresting 

that it was used in reference to one of the idleness of etymolo- 

the margin of the ditch which gies founded upon mere sound, 

lay on the road side, and car- The true derivation of " sewer** 

ried off the filth. Bemg the has been already given, which 

sloping margin of the road, the has puzzled some writers as 

word came to be used instead of much as the word " shore,** 
the ditch itself. Hence the 
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The preamble of the statute 13 & 14 Car. 2, c. 2, {n) 
is as follows : " Forasmuch as the common highways 
leading unto and from the cities of London and West- 
minster, and the suburbs tliereofy and other places 
within the present weekly bills of mortality, by reason 
of the multitude of houses lately builty and through 
the stopping andjilling up the ditches and servers, and 
neglect of timely reparations, are at present, and for 
some years past have been, so miry and foul, as is not 
only very noisome, dangerous, and inconvenient to the 
inhabitants thereabouts, but to all the king's liege 
people riding and travelling to and from the said cities." 
It is then enacted, that, for doing away with these 
evils, twenty-one Commissioners be appointed, with the 
special duty, in order to secure the desired end, " of 
making any new vaults or sewers ; or to cut into any 
drain or sewer already made ; or the altering, enlarging, 
amending, cleansing, or scouring of any old vaults, 
sinks, or common sewers ; or the making, amending, or 
altering of any new or old pavement; or taking away 
of cross-gutters or channels in all or any of the streets 
and places aforesaid ; and the removing of all kinds 
of nuisances, &c." In section 15 is a provision which 
shows, in a very interesting way, the not unimportant 
fact that sewers were still, in those days, known and 
understood to be scB-wcers, and not confounded, as now, 
with mere town drains. It is enacted, " that the 
decree made at a session of sewers at Westminster 



(n) This statute is not printed the 14th section of which statute 

in the " Statutes at Large." is especially curious, as showing 

The reader will, therefore, find that the sewers which had been 

tbe quotations given to be of made under this statute 13 & 14 

more than ordinary value. Some Car. 2, were not considered as 

oftheprovisionswerere-enacted within the jurisdiction of the 

by 2 & 3 #. dc M. St. 2, c. 8, Commissioners of Sewers. 
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Hall, &c. the Sth day of Augrust, 1661, holden before 
[several noblemen there named] and others, the Com- 
missioners of Sewers, then and there assembled, by 
authority of his Majestie's Commissions of Sewers, 
to them and others directed, for the making of two new 
sewers, and enlarging and amending the old sewers 
near Charing Cross, for conveying the water away from 
annoying his Majestie's palace at Whitehall, be, and is 
hereby, ratified and confirmed, and shall be put in 
execution according to the true intent and meaning 
thereof, &c. ; and all and every person and persons 
employed, or that have acted therein, be, Tand are 
hereby, indemnified and saved harmless from all manner 
of suits and actions tJtat Tnay or shall he brought 
against any of them for the samer Whence it is 
evident, not only that sewers were then only made for 
" conveying the water away," — ^their true and original 
purpose, — ^but that, in further consistency with the 
true constitution of Commissions of Sewers, no new 
works could legally be done ; these two new sewers, 
which had been ordered some time before the date of 
the statute, being plainly admitted, by this section, to 
have been illegal but for this Act, and to have been 
delayed on account of various "suits and actions" 
which had been brought, and in respect of which those 
who had acted under the decree of the Commissioners 
of Sewers were obliged to seek, thus specially, to be 
indemnified and saved harmless. This is not an un- 
interesting or unimportant fact, especially in times like 
those of Charles the Second — times not the most 
favourable to the growth or maintenance of the rights 
of the people against the encroachments of the Crown 
and of a subservient board of Commissioners of Sewers : 
which latter would have done what they dared, no 



Drainage. 95 

doubt, to gratify his Majesty by "conveying the 
water away from annoying his Majesty's palace at 
Whitehall "(4 

But provisions even more remarkable than these 
exist in this statute ; and which show that, if some of 
the drainage of houses was permitted to run into the 
sewers, such a use of them was not authorized nor 
general. They show, moreover, another interesting 
fact ; namely, that, so long ago as the middle of the 
seventeenth century, the country farmers in the neigh- 
bourhood of London were alive to the value of the 
refuse of London as manure, and that, in taking care 
for the cleansing of the metropolis, provision was care- 
fully and co-instantaneously made for the convenience 
and accommodation of those country farmers to fetch 
that refuse away. This is the only principle upon 
which any true or sound system of town cleansing and 
drainage can be conducted. The method adopted in 
this statute may not have been in all respects perfect. 
It proceeded, however, upon the right principle (j?), 
which is what has not yet been done at the present 
day ; and any mode of doing which, notwithstanding the 
attempts at compulsory systems threatened, has not 
been yet even devised in the metropolis. It is, more- 
over, important to notice that its ends are effected 
without any interference with, the liberties or proper- 
ties of the inhabitants, points which are unfortunately 
held of very small importance in modem attempts at 
sanatory improvement. The matters enumerated 
were felt to be conamon nuisances, as all such accumu- 
lations must be, and thereby liable, at common law, to 



(o) See note, an^e, p. 93. been adopted in Edinburgh, 

(p) The method adopted by Aberdeen, Dalkeith, and ot£er 

this statute seems much to re- towns with such good effect. 

semble that which has since 
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be removed ; and a very simple method was therefore 
devised for their constant and regular removal ; a me- 
thod far more effectual, as well as less annoying and 
offensive, than that which nowprevails over the greater 
part of the same district. 

By sect. 16, it is enacted that, whereas much filth 
had of late years been thrown into the streets, every 
person should thereafter sweep and cleanse the places 
before his respective house twice every week, " and all 
the soil, dirt, and other filth shall cause to be taken 
up into buckets, tubs, or other vessels, ready for the 
raker, scavenger, or other officer appointed for that 
purpose, to carry away," under penalties. " And that 
no person or persons whatsoever shall throw, cast, or 
lay,.'or cause, permit, or suffer to be thrown, cast, or 
laid, any sea-coal ashes, dust, dirt, or other filth or an- 
noyance in any open street, lane, or alley within the 
said cities and places aforesaid," under penalties ; " or 
shall cast, lay, or throw, or cause to be cast, laid, or 
thrown into any common or public sink, vault, water- 
course, common sewer, or highway within the said 
cities or places aforesaid, or any other private vault or 
sink of any of his neighbours, or other inhabitants, 
any ashes, dust,j^/^A, ordure, or otiier noisome thing 
whatsoever, but shall keep or cause the same to be kept 
in their respective houses, backsides, or yards, until 
such time as the raker, scavenger, or other officer 
thereto appointed of the ward, parish, street, or place 
where they dwell, do come by or near their houses or 
doors, with his cart, barrow, or other thing or things 
used for cleaning the streets and carrying away there- 
of" ig), (fee, under penalties. And "the rakers, scaven- 
gers, or other officers thereunto appointed every day in 

(q) 13 & 14 Cap. 2, c. 2, s. 17. 
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the week (except Sundays and other holidays) shall 
bring or cause to be brought carts, dung-pots, or other 
fitting carriages, into all streets and places within their 
respective wards, parishes, charges, and divisions, 
where such carts or carriages can pass ; and at or be- 
fore their approach, by a bell, horn, clapper, or other- 
wise, shall make distinct and loud noise, and give notice 
to the inhabitants of their coming; and make the like 
noise, and give the like notice, in every court, alley, 
or place into which the said carts cannot pass ) and 
abide and stay there a convenient time, in such sort 
that all persons concerned may bring forth their re- 
spective ashes, dust, dirt, filth, and soil"(r), <fec., all which 
shall be carried away, under penalties. In the mean- 
time, " the respective scavengers, rakers, or other 
undertakers, shall have liberty, by the approbation of 
the said Commissioners, or any five or more of them 
so met as aforesaid, to lodge their ashes, dust, dirt, or 
other filth in such vacant public places, in or near the 
streets or highways, as sJiall be thought convenient by 
the said Commissioners^r the accommodation ofcoun- 
try carts returning empty. And the said scavengers, 
&c., shall have liberty to pass through such wharfs, 
docks, or yards, with their ashes, dust, dirt, &c., 
as shall be judged by the Commissioners to be most 
commodious for the carrying the same by water, 
they giving satisfaction to the owners or occupiers of 
such wharfs or yards" {s). The commissioners were, 
moreover, empowered to have their scavenging and 
cleansing done by contract (£), 

(r) 13 & 14 Car. 2, c« 2, b, 8tandmg,at regularintervals, for 
520. This system is pretty reception of the '' ashes, dost, 
much tlie same as is to this day dirt, or other lilth/' of the re- 
employed in Lincohi*s Inn and spective indwellers there, 
the Temple, where any curious («) 13 & 14 Car. S, p. 2, 
stranger may, at an early hour a. 12. 
of the morning, see the vessels (0 lb. sec. 11. 
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Instead^ therefore^ of findings in this early Act of 
Parliament, a barbarous attempt to remove a crying 
evil, we find that, though the earliest, it was one of the 
best, if not the best, attempt that has ever been made 
in the metropolis. It is one which, if efficiently 
worked out, as it might be, would; in a place under 
the condition in which the Metropolis was at the time 
of the passing of the Act, be free from annoyance or 
trouble in its details, and most satisfactory in ita re- 
sults. Nothing was allowed to be thrown into the 
sewers, or into any open streets or drain. All was to 
be carried clear away; but carried away, not to be 
wasted and lost in the Thames, — polluting it, — ^but 
out into the country, for good and useful purposes ; 
and the most convenient methods were adopted for 
enabling this to be done (u). 

As there is a large proportion of the refuse which is 
daily accumulated in houses which no drainage can 
ever carry away, but which is equally injurious to 
health with that which may be thus disposed of, some 
of the details of this Act might be very usefully applied 
at the present day ; and would, indeed, be the only way 
of avoiding many of those offensive emanations which 
it is now so difficult to avoid, and the sources of which 
are now removed only at distant and uncertain inter- 
vals. A better and more cleanly system might, doubt- 
less, be adopted for avoiding the necessity for cesspools* 
But, in one respect, the statute should be followed, 
even on that point, namely, that such matters should 

(u) It is well known that, at the approbation of five commis- 

the time in which the Act was sioners was necessary before 

passed, there were many open such place could be so made 

spaces in the metropolis where use of. It was not left to the 

the refuse might be placed for mere convenienoiB of the sca- 
the convenience, as is expressly 
stated, of country carts. And 
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not be suffered either to be accumulated in the houses 
or thrown into the sewers, but be constantly removed ; 
and removed, not to be wasted, but to be used as ma- 
nure. As these two objects of removal and of appH- 
cation ought to be, and might be, always combined, 
the adoption of no system inta-which that combination 
does not enter as an essential principle ought to be 
permitted in place of the wretchedly imperfect system 
which at present exists. The badness of the present 
system is a reason, clearly, not for adopting one only a 
degree better, — ^and which may, perhaps, make men 
content to endure the remaining imperfections for 
another century, — ^but for using every effort to find out 
the most perfect and complete in all respects that 
ingenuity can devise, and for adopting, as early a^ pos- 
sible, the system so devised. 

It is unnecessary to follow all the Acts of Parlia- 
ment which have provided for the scouring and cleans- 
ing of the ditches and water-courses which usually lie 
at the sides of the highways in country districts. The 
specific powers given by the latest statute, the general 
Highway Act of 6 & 6 Will. 4, c. 50, are not cal- 
culated to effect the object any more efficiently than 
those which have been already cited firom the early 
Highway Acts. They are not, indeed, so efficient; as 
the older statutes made the duties of the surveyor im- 
perative, as has been seen, while the existing statute 
leaves their performance entirely to his discretion ! 
The powers of all are based on the common law re- 
respecting nuisances and highways. The following 
provisions of the existing general Highway Act, are 
the most important in this respect, and they are pro- 
visions which might be enforced in many country towns 
and villages, with great advantage to the health of the 
inhabitants. It must be observed, however, that, as in 
p2 
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other cases already noticed, to be effectual, the dis- 
charge of the surveyor's duties must, in all cases, be 
imperative, and not discretional. 

By the 67th and following sections of the 5 & 6 
W. 4., c. 50, it is enacted, " That the said surveyor, 
district surveyor, or assistant surveyor, shall have power 
to make, scour, cleanse and keep open all ditches, 
gutters, drains or water-courses ; and also to make and 
lay such trunks, tunnels, plats or bridges as he shall 
deem necessary, in and through any lands or grounds 
adjoining or lying near to any highway, upon paying 
the owner or occupier of such lands or grounds, pro- 
vided they are not waste or common, for the damages 
which he shall sustain thereby; to be settled and paid 
in such manner as the damages for getting materials 
in inclosed lands or grounds are herein directed to be 
settled and paid. That, if any owner, occupier or other 
person shall alter, obstruct or in any manner interfere 
with any such ditches, gutters, drains or watercourses, 
trunks, tunnels, plats or bridges, after they shall have 
been made by, or taken under the charge of, such sur- 
veyor or district surveyor, and without his authority 
and consent, such owner, occupier or other person shall 
be liable to reimburse all charges and expenses which 
may be occasioned by reinstating and making good the 
work so altered, obstructed or interfered with; and 
shall also forfeit any sum not exceeding three time» 
the amount of such charges and expenses. That, if 
any person shall encroach, by making or causing to be 
made any building, hedge, ditch or other fence, or any 
carriage-way or cart-way, within the distance of fifteen 
feet from the centre thereof, every person so offending 
shall forfeit, on conviction, for every such offence, any 
sum not exceeding forty shillings ; and the surveyor 
who hath the care of any such carriage-way or cart* 
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way shall, »and he is hereby required to, cause such 
budding, hedge, ditch or fence to be taken down or 
filled up at the expense of the person to whom the 
same shall then belong ; and it shall and may be lawful 
for the justices at a special sessions for the highways, 
upon proof to them made upon oath, to levy as well 
the expenses of taking down such building, hedge or 
fence, or filling up such ditch as aforesaid, as the 
several and respective penalties hereby imposed, by 
distress and sale of the offender's goods and chattels, in 
such manner as distresses and sales for forfeitures are 
authorized and directed to be levied by virtue of this 
Act." This last clause is the one for the enforcement 
of which occasion is likely the least often to arise ; and 
this clause is the only one in which we have found the 
duties imposed on the surveyor to be imperative. Can 
the mischievous carelessness ^own iii such Acts of 
Parliament be made the subject of too severe remark ? 
The comparison of the statute of 13 & 14 Car. 2, 
c. 6, and of the several other Highway Acts, with the 
Stat. 13 & 14 Car. 2, c. 2, leads to another observation 
of great importance to the question of public health. 
The drainage of closely-built streeted towns, and that 
of country towns and tillages, cannot, to effect the true 
objects of an efficient drainage, be conducted upon 
the same plans or principles. The plans and principles 
must indeed be entirely different and opposite in the 
two cases. In streeted towns the accumulations of 
drainage are useless to the inhabitants, must be perni- 
cious if retained, and their removal, with all practicable 
speed, is most important. In country towns and vil- 
lages the precise reverse is the case. The accumulations 
of drainage are most valuable on or close to the spot. 
Those accumulations, properly regulated, are not per- 
nicious; the removal of them would be an injury and 
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a loss. There is no part of England to ^hich these 
latter observations apply more forcibly than to the 
suburban districts of London, many of them far within 
eight miles of St. Paul's. In no part of England is it 
more important to have every possible appliance to 
render the ground fertile and productive. In no part, 
therefore, is it more important that local systems should 
be devised for best collecting and distributing on the 
spot the produce of drainage as manure. Yet these 
very districts are all embraced within the ill-considered 
design of the Commissioners of Sewers to gain com- 
pulsory powers to extend their vicious and defective 
systems over that extensive area. It may be said that 
they will take care to do everything upon the best 
and most improved principles. But, not to notice the 
point; sufficient in itself, that there can be no possible 
ground or justification for such a heal measure (v), it 
must be remarked that, although we hear of a great 
many new (or supposed to be new) plans, not one, or 
the suggestion of one, has yet made its appearance for 
combining a thorough system of drainage with a prac- 
tical system of distribution. It would only be decent 
to wait at least until plans have been somewhat matured ; 
and not to be anxious to extend, so soon, the limits of 
the newly acquired powers. The powers craved vnll 
interfere most seriously with the rights, liberties, aad 
properties of individuals. Without the utmost assurance 
that this interference will be for ultimate and perma- 
nent good, and that it will not have to be repeated 
within an early period, nothing but opposition and 
dissatisfaction can be expected. The proposed schemes 
and plans of drainage are, all of them, as yet, most 
imperfect and immature. We are told, it is true, and 

(o) See ante, p. 8. 
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in the proposed general Act are threatened, that sur- 
veyors shall be sent from London into all districts; and 
we are congTatulated upon the prospective results of 
the greatest skill and intelligence being thus brought 
to bear upon the whole country. But those who have 
«ny real experience in such matters must be well aware 
that, however great the skill of an engineer or surveyor 
may be in matters of metropolitan drainage, — and there 
is every wish to render a full tribute to the zeal and 
intelligence of the present officers of the Commissioners, 
though the results of their efforts have not yet been 
very satisfactory, — that skill will not be found to be 
the most available in country districts, whether suburban 
or more remote. The objects must be different ; and 
the appliances ought to be guided by an intimate per- 
sonal knowledge of a variety of local circumstances, 
which, in the most careful individual survey, would 
generally fail to be observed, or to have due weight 
assigned to them. And as the drainage of these dis- 
tricts has, and can have, no natural connection with 
that of London, and ought, as above shown, to be 
conducted upon totally different principles, such survey 
cannot be expected to be nearly so satisfactory as one 
made by those having local experience, combined with 
a knowledge of the principles adapted to similar dis- 
tricts, and of the general principles of drainage ; which 
are by no means so recondite and abstruse as to be 
necessarily confined to the breasts of the officers of 
the Metropolitan Commissioners of Sewers (w). 



{w) The Athenians of old were without effect. It is said above 

not the only x)eople who were that the schemes of drainage are 

always running after some new atpresent^^mperfectandimma- 

thing. Such has been the be- ture " ; and this is not said un- 

setting sin of all times, and many advisedly^nor without theatten- 

a bitter lesson has it taught, but tion of some years to kindred 
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The primary point in the drainage of streeted towns 
should be how to get rid of its produce in mass to a dis- 



subjects. Many are ready to run 
away with the last new proposal 
as the best; but that is certainly 
not wise. To enter into all points 
here would, of course, be out of 
the question. One only shall be 
taken by way of illustration. It 
is just nowthe particular fashion 
to cry down large drains and cry 
up small ones ; and, the smaller 
they are, the more exquisite the 
notes of admiration. Now the 
reason of the original large size 
of many of the metropolitan sew- 
ers has been already explained. 
But the cry for small drahis is not 
very philosophical in many other 
respects ; and, if it were to be 
carried out, it would involve 
those who submit to it in endless 
annoyanee and expense. It is 
clear that the circular form of 
drain is, on mechanical prin- 
pies, the best as regards strength, 
and the straight -sided form 
about the worst. The more the 
circular form is departed from, 
the more the mere strength of 
the drainisdiminished. It must, 
however, be remembered that 
the force acts from toithin, not 
from without ; a circular drain, 
therefore, though the strongest 
form, has not that power of re- 
sistance which many imply and 
imagine when they speak of the 
" principle of the arch." Now, 
the narrower any watercourse is, 
the more rapid will the current 
be ; so that it is certainly im- 
portant to have drains narrow 
at the bottom. Hence the value 
of the egg form. But whether 
a drain which is six inches in 
diameter, at three inches from 
the bottom, be fifteen inches 



high, or three feet high, will 
make no difference at idl in the 
rapidity of the current, and con- 
sequendy in the perfection with 
which the drainage is carried 
clearly and cleanly away. Itwill, 
however, make a material differ- 
ence in the safety and durability 
of the drain. Now, before what 
maybe termed the presentmicro- 
phobia attained its height, we 
were told that divers sewers were 
too muUl (2nd Report, &c. 
p. 14, 72). It must at all times 
be important to have drains al 
such capacity as will serve for 
an increasing population and for 
any contingency. It was, a few 
weeks ago, proposed to drain 
Highgate by pipes nine inches 
l^fif&en indies. Such a design, 
if it had not been succes^ully 
resisted, would have necessarily 
entailed endless annoyance and 
expense ; the enormous volume 
of water pouring down the hill 
during astorm would have found 
little vent through such a drain. 
Again, it is forgotten that the 
power of water is, in such snudl 
drains, expended more on the 
sides than atthefront, and, there- 
fere, that they are less applicable 
for flushing. |t is proposed to 
put three-inch drains, or even 
less, to houses. But to put the 
same sized drain to all houses^ 
because, in one or two houses, 
that size has sufficed, would be 
absurd. Three-inch pipes may 
answer well enough in a dose 
town, where wa^bing is never 
done at home; but those who 
have really and personally (not 
theoretically only) looked into 
this matter know that a five or 
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tance, there to be distributed for agricultural purposes. 
The primary point in the drainage of all country towns 
and villages should be how, safely to health, to save 
and employ on the spot, or in the immediate vicinity, 
all its produce. The produce of drainage is a manure 
at once the most valuable, the most easily applicable, 
and the least offensive in its appHcation, of any that 
exists. Even at the present time, and when the value 
of its application is only beginning to be generally 
known, (for in this respect there has been a retrogres- 
sion since the days of Charles the Second,) the liveli- 
hood of many persons in the neighbourhood of London 
and elsewhere, depends in a great measure on the 



six-inch pipe is often none too 
mnch where there is a very free 
use of water, and where washing 
days occur on the premises. 
Though the Metropolitan Sa- 
natory Commission thinks 
storms should not be taken into 
account (Ist Report, p. 32), 
every practical man will feel it 
to be absolutely essential that 
storms, and every contingency, 
should be considered in fixing 
the size of drains. Instances 
have frequently occurred to 
prove the necessity for larger 
pipes for individual •use than 
those now projrased. The fol- 
lowing are only illustrations. In 
the first report of the Sewage 
Manure Company, it is statM 
(p. 13), that Mr. Harvey having 
at first laid down pix)es of two 
inches diameter, " they were 
found much too small j " ** but, 
having relaid these with a pipe 
of five inches diameter," the 
result was satisfactory. A drain 
in Highgate was laid, for house 
purposes, with pipes four inches 
in diameter. It was found to 



give much trouble, and often re- 
quired attention. At last it was 
replaced by a nine-inch drain, 
which has been in use some 
years without once giving any 
trouble. 

It may be remarked here that 
there is a radical defect in the 
use of the glazed pipes, which 
are, in many respects, so excel- 
lent. It is not only necessary 
to carry off the refuse liquid of 
houaes, but to drain the land 
itself. All brick and unglazed 
tile drains do effect this object. 
The glazed pipes altogether ex- 
cl^idfi the possibility of it, and the 
^Iwill soon be felt if those pipes 
are generally adopted. To re- 
medy this, perforations, a quarter 
of an iach ia diameter at the 
outside and bevelling out towards 
the inside, might be made along 
the upper half of the pipes. This 
would enable all ground moisture 
to drain into them, while the 
lower half, remaining smooth, 
would carry off the stream as 
freely as now. 

pS 
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careful use of this manure. It would be ruin^ as well as 
robbery, to carry o£F that produce by any compulsory 
system. It has been said that the sale of such produce 
of drainage will cover the cost of drainage, and so save 
the rates. That may be very well for the pocket of 
the rich man ; but it will be none the less a robbery to 
the poor man, to whom the question of rates is of little 
importance, he paying little or none, but to whom the 
use of the drainage produced in his own family is, and 
ought always to be known to be, of priceless value. 
No government ought to propose any scheme of general 
drainage, or of drainage as applied to any particular 
district, which does not meet aU and every one of these 
difficulties. 

The systems to be adopted in streeted towns and in 
country towns and villages being so different, it naturally 
suggests itself that the superintendence of the due ful- 
filment of the works be entrusted, in the two cases, to 
different bodies. As at present the paving, £c. of the 
streets of streeted towns is usually managed by the 
local authorities, while the care of the roads in country 
towns and villages devolves on the surveyors of the 
highways, so might it be in respect to the drainage. 
In streeted towns, where one system of large, extended 
and ramifying works is necessary, carefully regulated 
in accordance with accurate levels and contour lines, 
the details should be entrusted to the local constitu- 
tional authorities \ the authorities of every town and 
city in the empire being required to lodge plans of all 
streets and drains, with details of levels, &c. with 
the clerk of the peace for the county, as is now done in 
the case of some other public works. The particular 
towns to which these arrangements would apply should 
be detern»ined by taking a given population to a given 
area. 
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In other places it should form a part of the duty of 
the surveyors of highways to prepare accurate plans of 
the highways within their respective districts, showing 
all drains of all kinds within them. Copies of these 
should also be lodged with the clerk of the peace for 
the county. The discharge of their duties as to these 
drains should, of course, be made imperative. 

Such plans alone would furnish, at a glance, evidence 
whether the provisions of the law had been complied 
with. They would show, in all cases, the direction 
and extent of the drains, the places of the reservoirs, 
&c. (fee. 

Such a plan, combined with the operation of 9 & 10 
Vict., c. 96, modified as before suggested, would leave 
nothing to be desired as to the removal and prevention 
of aU accumulations of animal or vegetable matter, 
either in a solid or fluid state. It is of course under- 
stood that some genera.1 rules should be laid down, 
consistently with the views and distinctions already 



It is important to remember, and to impress upon 
attention, that the course thus suggested involves no 
new and untried principles of law. It involves only 
the making more complete of a machinery already 
existing, and recognized by the constitution ) an im- 
provement desirable for the carrying out, more effi- 
ciently and certainly, of ends also recognized (as has 
been shown) by the common law of England ; and the 
efficient carrying out of which ends is of the highest 
importance to the bettering of the common weal. 
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3. — Of the Supply of Water, 

Importance of abundant and easy supply of water, /?. 109. 

Conunon law as to rights of water, p, 110. 

Magna Charta and its confirmations under the apostolic 
curse, 'p, 110. 

Private rights as to use of water, /?. 111. 

Artificial supply necessary in towns, jo. 112. 

Statute 35 H. 8, c. 10, for supplying London with water, 
/?. 112. 

New River Acts of James 1, /?. 113. 

Value of public water companies, 'p, 114. 

Very undesirable that government should engross the functions 
of water comi)anles, /?. 115. 

Immense quantity of water now wasted from roo& of houses, 
/?. 117. 

Ii\jurious consequence of that waste, and importance of pre- 
venting it, 2?. 117. 

Public ba13is and washhouses, /?. 118. * 

There is no point of greater importance to the im- 
proved sanatory condition of the masses than the 
abundant and easy supply of water. A glance at the 
bearings of the law upon this subject will not therefore 
be out of place. To enter into the extensive questions 
of water rights and water-courses would, however, be 
beyond the present purpose. What is necessary is to 
indicate that, at common law, water was esteemed one 
of those matters, to protection in the enjoyment of 
which every man has a right (a). 
Any injury or obstruction to a river is a common 

(a) 2 Bl. Com. 14. 
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nuisance, in the same way as is any injury or obstruc- 
tion to a highway. Every person has an interest in 
the purity of the water, and in the free flow, of every 
river ; and any detriment to either is, at common law, 
an indictable offence (^); though some special indi- 
vidual right to a particular mode of using the water 
may sometimes exist on public rivers. Of such im- 
portance was this matter considered firom early times, 
that in Magna Charta there is a special provision 
against any such obstruction being permitted: "All 
wears from henceforth shall be utterly put down by 
Thames and Medway, and through aU England, excepi^ 
— and this exception makes the clause the more interest- 
ing and curious — " except by the sea coasts," that is, the 
scB'Wcsrs, which we have already seen were not only to 
be lefb but to be carefully upheld. And in the 12th 
year of Edward 4, (cap. 7,) a statute was passed, 
reciting the Great Charter ; and that, notwithstanding 
that "the great sentence and apostolic curse by a 
great number of bishops was pronounced against the 
breakers of the same, and the same sentence vs four 
times in the year openly declared," yet in divers parts 
of England, " divers fish-garths, mills, mill-dams, mill- 
stanks, locks, ebbing wears, stakes, kedles, hecks, or 
flood-gates, and divers other disturbances, be daily 
enhanced, levied, and enlarged, to the great damage 
of our lord the King and of his fiaithfiil lieges." By 
this statute it is again enjoined " that the said statute 
of the Great Charter shall be duly observed and kept." 
Other statutes had, meantime, been passed to the same 
general efiect, as the 26 Edw. 3, c. 4; the 45 Edw. 3, 
c. 2; and the 1 H. 4, c. 12; by which last statute, as 
well as by that of 12 Edw. 4, c. 7, Commissions were 

{b) See R. o. Directors of the Bristol Dock Co. 12 East, 491, 2. 
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appointed to survey and hold inquest of the matters 
therein contained, and to enforce the statutes. And it 
is worthy of especialnotice that, these thijDigs concern- 
ing inland rivers, the commissions could not of course 
be — according to what has been already established in 
these pages — and they were not, commissions of sa-rvarSf 
but commissions " in every county in England where 
need shall be to survey and keep the waters and great 
rivers there." 

And all private uses of water have always been 
jealously guarded by the common law, whether they 
be for the purpose of mills or for domestic use. If a 
man has an ancient mill turned by water running 
through his land, and another man erects a mill 
higher up the stream, but on his own land, the effect 
of which is to lessen or injure the use of the stream by 
the ancient mill, the owner of the latter can maintain 
action against him who has injured his supply (c). And 
so it will be if, in any other way, a supply of water is 
injured or diverted, even if it has been a mere supply 
for household use. In a recent case, in which the law 
on this subject was thoroughly investigated, the rights 
of the parties are thus clearly indicated : — " Each pro- 
prietor of the land has a right to the advantage of the 
stream flowing in its natural course over his land, to 
use the same as he pleases, for any purpose of his own, 
not inconsistent with a similar right in the proprietors 
of the land above or below, so that neither can any 
proprietor above diminish the quantity, or injure the 
quality, of the water which would otherwise naturally 
descend, nor can any proprietor below throw back the 
water without the licence or the grant of the proprietor 

(c) See generaUy hereon, Ad. 304; and 5 B. & Ad. ], 
WiUiams r. Morland, 2 B. & C. &c., &c. 
910; Mason v. HiU, 3 B. &. 
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above "(eQ. In the same case the principles which must 
regulate the right to subterranean supplies^ in wells, 
£c. are very clearly discussed and illustrated. 

But it is obvious that, however carefully the law 
may protect the several rights of individuals, as towns 
increase, some artificial means must be resorted to for 
supplying an element without which the very decencies 
of life cannot be preserved or a civilized community 
exist. Accordingly, in all ancient towns, public springs 
and wells exist, or are recorded to have existed, which 
were most carefully preserved for the use of the inha- 
bitants. In London many of these are known by 
tradition ; some exist to this day. But, in a place of 
such size as London, even those means would, sooner 
or later, be felt to be insufficient. We thus find that^ 
as early as the reign of Henry the Eighth, an Act of 
Parliament was passed giving very extensive powers to 
the mayor, aldermen, and commonalty of London for 
the supply of the city with water. Some individual 
supplies from spots at some distance had already been 
conveyed into the city by leaden pipes ; but the object 
of this statute was more extensive. It recites that '' it 
is very commodious, necessary and profitable to all 
cities, towns, and habitations, to have sweet and whole- 
some running waters and fresh springs, to serve the 
same for their businesses and necessaries; and speci- 
ally within great towns and cities ; to be conveyed by 
conduits and fountains; whereunto requireth abundance 
and copiosity, for the serving of the inhabitants of the 
same." It then recites the failure and diminution of 
some of " the accustomed courses of the waters," within 
the City of London, and proceeds to inform us that, 
" for remedy thereof. Sir William Bowyer, Knight, 

{d) Acton V. BlundeU, 12 M. & W. 349. 



Water Supply. 113 

mayor of the said city, intending and pondering the 
same necessity, hath not only, by diligent search and 
exploration, found out divers great and plentiM springs 
at Hampstead-heath, Maribone, Hackney, Muswell- 
hill, and divers places within five miles of the said 
city, very meet, proper, and convenient to be brought 
and conveyed to the same, but also hath laboured, 
studied, and devised the conveyance thereof by con- 
duits, vaults, and pipes, to the said city ; and other- 
wise to his great travel, labour, and pain, and also to 
the great charge and costs of the citizens of the said 
city ; which good and profitable purpose cannot sort to 
conclusion, nor take good e£Fect, without the aid of" (e) 
parliament. Wherefore powers are given him by 
that Act for enabhng him to carry out the design. It 
is interesting to find, in the same Act, a consistent and 
proper exception; namely, that the mayor, &c., ^^ shall 
not, at any time hereafter, meddle with the spring at 
the foot of the hill of the said heath, called Hamp- 
stead-heath, now closed in with brick, for the ease, 
commodity, and necessary use of the inhabitants of the 
town of Hampstead." 

It is certainly interesting to find the importance of 
this question recognized at this period, and that such 
extensive operations were seriously undertaken, and 
that, too, in the proper spirit and by the public autho- 
rities. It was at a considerably later period, but with 
the like end, that an Act was passed " for the bringing 
in of a fresh stream of running water to the north part 
of the City of London" (/), and which enabled the 
mayor, (fee, to make a ten-foot trench, for a new river, 
to convey such water from " Chadwel and Amwel and 
other springs in Hartfordshire, not far distant from the 

(e) 36 H. 8, c. 10. (/) 3 Jac 1, c. 18. 
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same." Full powers are given for that purpose. In 
the next year another Act was passed, giving further 
powers for the same purpose {g\ The " New River," 
thus projected, and which Sir Hugh Myddleton subse- 
quentiy carried out to its completion, still affords a 
very large proportion of the water supply of the me- 
tropolis. 

It would be impossible, and it is unnecessary, to 
notice the great number of Acts of Parliament which 
have, within late years, been passed for the supply of 
various parts of the country with water. It must, 
however, be remarked that these works fell peculiarly 
within the description of those {h) for effecting whidi 
private Acts of Parliament may most properly be 
granted ; being works which are of the most unequi- 
vocal benefit to the public, but which cannot, without 
such aid, " sort to conclusion, nor take good effect.'* 
They cannot be carried out without some interferenee 
with those rights of private property which parliament 
is bound to protect, and power to interfere with which 
should never be granted without some clear and un- 
mistakeable gain in the way of public advantage. It 
is perfectly clear that, but for energetic individuals 
and public companies, such works could not be gene- 
rally undertaken. The New River is a remarkable 
illustration of this. The city authorities gave up the 
attempt as hopeless, but Sir Hugh Myddleton carried 
out the project. But he ruined himself by it, and it 
would be impossible for many, if willing, to follow 
even that example. 

It has recently been suggested that government 
should buy up all the water companies, and treat them 
as public property. But this is objectionable on every 

(^) 4 Jac. 1, c. 12. (A) Ante, p. 10. 
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ground, and offers no single advantage to the public. 
No one can doubt that it is to private enterprise alone 
that we are indebted for the existing works, and that, if 
government had heretofore ha,d the sole supply of 
water, the whole country would have been far worse 
supplied than at present. Governments never have 
succeeded in any mercantile or trading transactions, 
and never ought to succeed in them. Such matters are 
quite beyond their province. It may be admitted that 
the existing companies are not now conducted on the 
best possible principles. But, on the other hand, it 
must be remembered that better principles have in this 
case been, as they always are, discovered by gradual 
efforts and attempts, which cannot, in the nature of 
things, arrive at perfection at once. The improve- 
ments from time to time adopted would have been far 
more slow, both in the discovery and the adoption, 
had government had the controul of such works. It 
is unnecessary to argue, what is proverbial, that 
governments are always the slowest pf all bodies in 
adopting improvements. They usually only follow, 
and generally at a slow pace, and with that only which 
is forced upon them. The stimulus of competition, 
which acts so wholesomely on private companies (i), 
has no influence with them; and it cannot, in the 
nature of things, be expected that those who have the 
management of such matters (for all these things must, 
after all, be entrusted to individuals) wiU be disposed, 

(i) Some objections have reasonable and proper terms 

been raised to water companies, cannot be made with existing 

on the gromid that, in small companies to do it, the autho- 

towns, they are monopolies, rities may themselves erect 

This is very easily remedied by works. This power held, in 

making it a part of the gener^ terrorem, over all local com- 

scheme that water shall be sup- panies, would destroy anything 

plied in a particular way, (un- like monopoly action, 
intermittent, &c.), and that, if 
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until compelled^ to step out of the even and accustomed 
tenor of their way. If it has been once established 
that a Aill, cheap and t^mntermittent supply of water 
can be had with as much ease as the present inter- 
mittent supply^ this has been established because the 
experiment has been tried by individual companies; 
and no aid from government is necessary to make 
others, now existing, or new ones which may be 
formed, follow the example. Government may very 
properly resist the granting of any fresh Water Com- 
pany Acts, except under certain terms and restrictions, 
such, for instance, as are contained in the 10 & 11 
Vict. c. 17. It is unnecessary to enter into an exami- 
nation of whether or not all the provisions of that 
Act are wise. It is quite au£Gicient that every one 
must feel assured of this, that, if fresh companies are 
started, or a power is given to all local authorities to 
erect works, which shall afford a more Kberal supply, and 
at a less rate, the old companies must necessarily make 
such alterations in their supply and rate as will meet 
the competition. The position which England now 
holds among nations and peoples, in character, ene:i^yi 
and intelligence, and in skill in manufactures and the 
arts, is entirely owing to the spirit of individual enter- 
prise which exists among her sons, and which the 
common law has always cherished. By excise laws, 
and others of a like character, the field of enterprise 
has been lessened, and its powers cramped ; but the 
system of centralization, which some are wishing to 
see overspreading everything, is the most certain, but 
the sure, way entirely to destroy that field and con- 
tract those powers. Instead of this, the spirit of en- 
terprise and of self-reliance should be encouraged. 
All great discoveries and advances have been thus 
made; and the welfare of every nation must mainly 
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depend upon the degree in which, without jealousy, it 
is allowed free play, unshackled alike hy political or 
municipal restraints. 

One point may be mentioned in connection with the 
supply of water which appears to have been overlooked 
in the consideration of this question. While complain- 
ing of the ill supply of water, it is forgotten how 
enormous a mass is deliberately wasted, and worse than 
wasted, in every city, ^village, and house. By the law 
of England, if a man fixes a spout to his house, and 
lets the water fall into his neighbour's yard so as to 
damage his foundations, it is, and very properly, a 
nuisance. We often hear the " right of eaves" or of 
" drip " mentioned by surveyors, and see it marked in 
plans. But what is thus wasted, and doing, so often, 
great and serious injury to the foundations of the house, 
might be made the means of an inexhaustible supply 
of water of the finest quality. The superiority of rain 
water over every other for many purposes is too well 
known to need any discussion of it here. It may, 
however, be suggested that, in the most crowded 
towns, the water might be filtered, so as to be perfectly 
sweet and clear, which, until the smoke nuisance is 
abated, it cannot otherwise be in such places. 

It must be remembered that this is not a question 
of mere expediency as to a means of supplying water. 
The water does fall on our roofs whether we pass sta- 
tutes or not. The simple question is, shall we use it, 
or waste it ? Now it must be remembered that, in the 
neighbourhood of London, there fall, annually, 25 
inches in depth of rain. A cubic foot of water con- 
tains 6 gallons and 1 pint; that is, on each square foot 
of surface there fall, annually, at least 12^ gallons. 
The immense quantity falling on the roof of an ordmary- 
sized liouse may therefore be easQy estunated. Every 
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one must be aware that the butts and tanks usually em- 
ployed do not catch or save a hundredth part that falls. 
They are far too small, and are generally very imper- 
fectly constructed. But if full-sized tanks were made 
to collect this water, which might be done at a com- 
paratively trifling expence, each tank being cemented 
inside, and closed at top, there would be no damp, 
leakage, or evaporation, and no waste (j). 

Such a prevention of waste and injury, for that is 
the true way to look at this matter, would not supersede 
the necessity for water companies. On the contrary, 
it would enable them to extend their resources more 
widely, and — each house requiring a less supply — at a 
cheaper rate than at present ) points, both of them, of 
the greatest importance to the improvement of the 
sanatory condition of the humbler masses of the people. 

It would be improper to close this chapter without 
noticing an Act of Parliament very recently passed, 
which, if effectually carried out, must tend very greatiiy 
to the improvement of the physical, and therefore 
always of the moral and intellectual, condition of the 
poor. The design of the projectors of the statute is, 
in itself, so excellent, (though far from novel) (*), that 
^ '*• 

(J) It is not pretended to mine, the furnace, the forge, 
enter into any details here ; but and lie nail-shop ever be ; but 
it may be remarked that such these eyils might be rendered 
tanks are not liable to any of ■ light and endurable, if the ad- 
the objections necessarily at- vanced powers of science were 
tendant on the tanks employed applied to abbreviate the la- 
in the service of the intermittent hours of each person so em- 
supply of waterworks com- ployed, so that he might Jiabi- 
panies. tually divest hwiself of the 

(k) In a volume written in impurities he unavoidably con- 
and before 1834, the father of tracts, and occupy his well- 
the present writer, speaking of earned leisure in ennobling 
the manufactures of Birming- pursuits and rational recre- 
ham and South Staffordshire, ations." And, as one means 
says : — '^ Black and blackening to effect such desirable objects, 
must the occupations of the a plan is suggested which is 
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it would be an ungrateful task to criticise the ma- 
chinery by which it is endeavoured to be carried out. 
It cannot but be regretted that the principle has not 
been put into more extended operation than it has yet 
been ; and it must be hoped that the enterprise of 
individuals, or of companies, may not be damped or 
shackled by the existence of the statute. The pre- 
amble recites that " it is desirable for the health, com- 
fort, and welfare of the inhabitants of towns and popu- 



much more feasible and econo- 
mical, as well as more efficient, 
than the plans since actually 
adopted by the Acts above 
cited. Urging, again, in an- 
other place, the elevation of 
the labouring classes, he says : 
— **We cannotresist the tempta- 
tion here briefly to advert to 
one easily practicable mode 
of at least facilitating the 
desired improvement. The very 
defilement of certain occupa- 
tions degrades, because it unfits 
the person so disguised for 
mingling in general society, 
and for attempting to engage 
in any elevating pursuit. He 
is driven to the public-house, 
as the only fitting resort for 
persons in his comfortless con- 
dition. Now, the machinery 
everywhere used in this dis- 
trict afibrds, in its operation, 
the cheap means of removing 
this impediment. The poet of 
the " Seasons " well observes, 
that, 

— - ** From the bodj** pnrltf , the mind, 
Beoeives • secret sympathetie aid." 

A gteam engine of moderate 
I)ower is the source of a stream 
cihat water which will keep 
at " blood heat," or 100 de- 
grees, a tank containing firom 



one to two thousand cvbicfeet. 
Here is a perennial tepid spring, 
now sufiered to run to waste, — 
but amply sufficient to supply 
a set of warm hatha, which 
might, at trifling cost, be at- 
tached to every such engine, 
for the /rce use of the labourers 
employed. Such a system of 
lustration would fit the parties 
for joining any association of 
their own forming ; or for 
availing themselves of any bene- 
volent arrangements of their 
employers and others, for en- 
larging their minds, and im- 
proving, generally, their cha- 
racters." — Birmingham and 
South Staffordshire : or Hive- 
tratione of the History , Oeo^ 
logy, and Industrial Operations 
6f a Mining District. By 
William Hawkes Smith, pp. 16 
and 66. Other suggestions for 
the elevation of the labouring 
classes are there urged, but 
were felt to be, at that time, 
so hopeless, that the writer, 
confident of the ultimate tri- 
umph of the cause which bis 
whole life had advocated, felt 
obliged to append an apologetic 
note, deploring that " the great 
problems of political economy 
still remain unsolved." 
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lous districts^ to encourage the establishment therein 
of public baths and wash-houses, and open bathing 
places" (Z). The statute is designed to give certain 
facilities for the purpose to every corporate town and 
parish in England. The canying out of the objects of 
this Act, either by aid of its provisions, or by private 
enterprise, cannot too soon become general, not only 
through every town and parish of England, but of the 
united empire. 

{I) 9 & 10 Vict, cap. 74, pirical and hasty law making], 
amended [an illustration of em- by 10 & 11 yict.,cap. 61. 
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England; in the attempt, by means of legal sanction, 
to promote Public Health, and to remove causes in- 
jurious to health. The law of England has dealt, for 
many ages, with this very question, according to the 
degree of light which the civilization of the age 
afforded. The law has always dealt with aU positive 
nuisances, and with such things as, in the natural 
course of events, must produce nuisances. The law 
has always inquired into the circumstances of doubtful 
deaths. The law has always sought to protect the 
land against floodings of the sea, and against inun- 
dations from artificial works. The law has always 
been watchful over the security and repair of high- 
ways. The law has always sought the removal of 
offensive and injurious matters, whether in a liquid or 
solid state. The law has always asserted the right of 
every man to breathe fresh and pure air. The law 
has always interfered to protect and preserve the 
purity and the supply of water. 

It may be said,^if the law has done all this, why 
do we now want sanatory commissions and any legis- 
lation at all upon the matter ? The answer is, that 
such has of late years been the overioading of the 
statute-book that men turn in despair from any at- 
tempt to know its contents ; and instead of there 
being laws, few and plain, but certain and constant, 
they are endless, intricate, involved, and contradictory j 
and consequently full of uncertainty and doubt. The 
result has necessarily been that even the best informed 
have generally remained ignorant of the existing law, 
and, as a further necessary result, those laws have 
almost died out of use. But the principles are still 
principles of law, and capable of application to the 
existing state of things^ and they might be immedi- 
ately restored to vitality if once digested into a simple 
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and effective code, and directed to absolute fkcts» 
Should such a code propound any theoretical schemes, 
however, its failure will be certain. The great end of 
sanatory improvement will, by such a means, be re^ 
tarded instead of advanced; and the responsibility of 
its postponement will rest with those who have pre- 
ferred asking for, or attempting, unconstitutional,^ 
irregular, and untried measures, instead of directing 
their energies towards infusing vigour into, and per^ 
fecting the machinery of, constitutional, regular, and 
well-tiied principles. 

There are few points which have been suggested as 
means towards improving the sanatory condition of 
the people which have not been glanced at, more or 
less, in the preceding pages. It will be unnecessary, 
therefore, again to dwell at any length on many of the 
propositions which it is understood that government 
proposes to bring forward. It is proper, however, ta 
notice the measure proposed last year " for improving 
the health of towns in England," and briefly to observe 
its principal features ; thus ascertaining what it does 
provide for, and what, if any thing, it does not ; — and 
determining the character of such provisions. 

That measure, however good it may be in individual 
provisions, exhibits two great and radical defects ; and, 
as these pervade every part of it, and must affect the 
entire opei'Ption of it, it is important that this should 
be well understood. 

The mischief and injustice of local Acts have been 
already pointed out. The mischiefs and unconsti- 
tutional character of the system of centralization havo 
also been dwelt on. Both these mischiefs are em- 
bodied in the proposed measure of government. 

Instead of beginning by making the Act a general 
one at once, and, therefore, to be in force over thf 
g2 
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whole kingdom from the day of its pasang, — whichi^ it 
it be a sound measure, the people have a right ta 
claim, — ^it is made purely discretional with a body <rf 
four commissioners whether' or not they shall tsia^ 
means to ascertain if it may be necessary to put it m 
force in any, and what, places 5 and, when they have 
determined whether they will make inquiries, the dis- 
cretion is left to them whether or not the Act shall be 
put in force there. Now not only is it obviously an 
unconstitutional and irregular course to put it in the 
power of any four men to make a stringent Act of 
Parliament for any place (for that is what it amounts 
to if they can put a given Act in force in any 
place) («), but the proper working of such a system is 
clearly impossible. It is not even suggested how they 
are to determine, or what shall guide them in " seeing' 
fit," to what places they shall direct attention. Hie 
proceeding will be one of the most purely arbifaraiy 
which it is possible to conceive; and one to whicdi, 
whatever the qualifications of any four men may be, 
it cannot be conceived that any nation of freemen will, 
for a moment, submit. Had it been suggested that a 
majority of the vestry of any parish might invite the 
commissioners, there would, at any rate, have been 
some workable machinery, and something of &ime8B 
in the proceeding. The proposed measure requires the 
entire subjection of every city, town, and place 
throughout the empire to the mere caprice of fi)ur men, 
as to whether or not their sanatory condition shall be 
inquired into and improved. It cannot be necessary 
again to dwell, at length, upon the obvious right of 
every town and village in the kingdom to the imme- 

(a) If it is said that it is not that the whole paraphernalia of 
th^, but the Queen in council, the Board is useless and un- 
who wfll decide, that only proves necessary. 
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diate benefits of any sanatory measure^ totally inde* 
pendent of the will or convenience of any individual or 
set of individuals. Until it can be shown that the 
majority of the towns in England are now in a perfect 
state as to all sanatory matters, and that those wanting 
any improvement have need to be picked out, there 
can be no pretext for such a style of measure as is thus 
proposed. This measure becomes itself, by such pro- 
visions, at the best but a mere local Act, and falls 
under every objection already urged against local 
Acts. But it does this yet further by allowing (sect. 
42) parts of local Acts to remain in force, and making it 
merely discretional (sect. 36) whether or not the 
powers given by former local Acts shall be taken away. 
As to the second point, — the system of centraliza- 
ti<Hi, — ^its unconstitutional and mischievous tendency 
has been already shown. The effect of such a measure 
will certainly be to place a large amount of additional 
patronage in the hands of government ; but to the public 
the effects will be only permanently and entirely mis- 
chievous. The names of the town councils, &c. are 
often repeated, it is true, in this bill, but it is only to 
tie their hands completely at every step. In the 
matter pf the poor laws, it really being always a matter 
of interest to but very few in each parish how the poor 
were managed, there was an apparent colour for a cen- 
tral board to supervise the working of a measure 
directed to one end only. Yet that system of centrali- 
zation has proved a signal failing, so totally repugnant is 
any such scheme to the spirit of the English constitution. 
Government has been compelled, though retaining the 
name of commissioners, entirely to alter the system, it 
being understood that the principal members of that 
commission will, for the future, be members of the 
House of Commons, there to be answerable for all that 
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is done. On them alone will the public eye be 6xed, 
as the ministers of the poor law. It can need no demons 
stration to show that this is an entire virtual abandon- 
ment of the original executive scheme. 

In the case of sanatory improvement there is none rf 
the excuse for a central board which there was in ihe 
case of the poor laws. It is a question in which every 
individual member of society is, and always must be, 
personally interested ; and when he finds his supply of 
water, of gas-light, and of drainage, depend on the good 
or bad working of a system, there is no danger of abuses. 
Under local Acts such abuses and neglects of duty are 
frequent, because, the Acts being local, their provisions 
are known to few, often not even to the executive body. 
The rights given by them being unknown, cannot be 
enforced ; and the duties, being equally unknown, are 
not discharged. Added to which there are often, in the 
same town, conflicting authorities, who only avoid colli- 
sion by equally forbearing to exercise their powers. 
When, however, one general law is established, and 
every local Act aboKshed, every inhabitant of every town 
may know, and will know, his rights ; and every exe- 
cutive officer will not only know his duties, but know 
that there are, on every side of him, other tgwns in 
"which a similar law is working, and which his neigh- 
bours will be ready enough to hold up before hina if he 
does not exert his energies. It will be the interest, as 
well as the duty, of every corporate body to strive to 
the uttermost to discharge faithfully the duties of its 
office; and one body in each place having in its 
hands the management of all the so nearly connected 
matters of lighting, paving, cleansing, watering, and 
draining, (fee, there will be no clashing of interests to 
obstruct their free discharge. But this measure pro- 
poses to deaden every such feeling of generous emiila^ 
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tion, to destroy every effort at improvement, and to 
damp every ardour for progressive development of re- 
sources. Every town and district throughout England 
is literally to be tied to the apron-string of a commis- 
sion of four men sitting in London, as to all matters 
connected with the every-day welfare and enjoyment of 
life. Not a town council can move hand or foot, im- 
prove their town, or carry out any public work, but as 
and how this commission shall be pleased to allow. 
The proposition is really monstrous ; the more monstrous 
in that there is not the slightest plea of necessity for 
any such scheme. 

Not only will all local responsibility and self-reliance, 
which it has ever been the wise policy of English law 
to encourage, be thus deadened and destroyed, but the 
spirit of enterprise, already sufficiently depressed by 
excise and other laws, will find no field for exertion 
in one of the most extensive and important depart- 
ments in which it can be developed. It is obvious 
that, in all such bodies, be they called commissions or 
otherwise, the practical working must, and does, al- 
ways rest with one or two persons, generally unseen 
by the public, and wholly irresponsible. Such is a ne- 
cessary result. Instead, then, of a stimulus being 
given to enterprise and to talent in the contrivance of 
the best public works, and the devising of continual 
improvements, the theories and crotchets (h) of one or 
two individuals will, by such a centralized system, be 
imposed upon all England as compulsory law ; every 
scheme, however excellent, which does not conform to 
such theories and crotchets being absolutely forbidden. 



{b) MicrophobiayioTva&taxLCQ. no longer be a saying merely, 

See the last chapter, p. 103, note, should any measure such as this 

There is a very old saying as to become law. 
the bed of Procrustes. It will 
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It cannot be necessary to dwell upon this point. Tkat 
it will be the inevitable result of any central bumaki 
board every one must perceive ; and its inevitable evik 
cannot be too strongly represented. Were it not so^ 
however^ the assumption that a board in London t»i% 
by itself or its instruments^ know the wants and th« 
means of a distant town better than the Inhabitants of 
that town is too preposterous to need a word of com- 
ment. 

AH that can be needed of any supervision by any 
government authority is the mearia of compelling the 
enforcement of the general law, if, and where, it is neg- 
lected. Now this might be very simply effected by 
a very different, but unobjectionable and constitutional 
machinery. While these sheets are passing through 
the press a proposition of Earl Grey's has appeared, far 
an additional under-^secretary for the colonies. If that 
step can be taken in one department, there can be no 
difficulty in appointing an additional under-secretary 
for the home department (c), to whom all matters ref- 
lating to Public Health and Education should be com- 
mitted, and rcho should always have a seat in the 
House of Commjons. This would be a trifling expense. 
The expense of the commission, and all its machinery, 
will be a very great burthen on the people. 

To such under-secretary it might be made the duty 
of the authorities in every place to send annual returns 



(c) Lord Lincoln's bill pro- coin's Bill," fall to the ground 

posed vesting all the authority before the suggestion above 

in the Secretary of State ; a pro- made. In the bill the " Secre- 

position much more constitu- tary of State" would, of course, 

tional than that of the present be named, as matter of form', 

government. The objections on The special under-secretary is 

the score of the time and occu- named throughout the follow- 

pationsofthat functionary urged ing pages, to prevoat miscon- 

in the " Report on Lord Lin- ception. 
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on certain specified heads; and also plans and specifi- 
cations of every public work proposed, as well as ge- 
neral plans of each place. It should be made com- 
petent for the under-secretary, if at any time those 
returns were unsatisfactory, or those plans were ob- 
viously defective, to instruct the Attorney-General to 
take proper measures in the Court of Queen's Bench to 
compel the execution of proper works in the one case, 
and, in the other, to restrain firom the carrying out of 
inefficient ones. This would afibrd the opportunity for 
the question of the fulfilment or not of the duties re- 
quired by law, and of the efficiency or not of the works, 
to be fairly, fiilly, and openly tried ; and such a con- 
stitution might be given to the jury who should try it 
that their verdict would carry influence and weight. 
How far, infinitely far more really effiective would such 
a system be than the proceedings of any central 
board {d). 

It is unnecessary to enter into fiirther details here. 
It is sufficient that the details might be easily arranged 
of a measure by which, on such principles as above 
indicated, the fulfilment of their duties by all local 
authorities might be promptly, fully, and efficiently 
enforced by constitutional means ; while the scheme 
actually proposed is altogether unconstitutional, and 
must necessarily prove inefficient. The former plan 
would offer every encouragement and stimulus to en- 
terprise and improvement in every department of 
public works ; the latter must, of necessity, deaden all 
enterprise, and restrain any effort at improvement. 



((2) It will be perceived that were made. The whole working 
this officer, being in parliament, of the plan would be thoroughly 
couldat anytime be questioned effective, while it would be 
as to the state of matters in any thoroughly constitutional. No 
.district where any complaints express o^sen^ should be needed. 
g3 
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Let us, then^ suppose a measure whicli should mtlk& 
its fundamental ground to be the abolition of all local 
Acts, and the throwing on all local authorities of the 
entire duty and onus of fulfilling certain requisitions ; 
which, so far as relates to the question of sanatory im- 
improvement, — paving, cleansing, removal of nuisances, 
draining, water, and lighting, — should always be dis- 
charged by one and the same body in each place. 
Let us next see how far the more detailed machinery 
of the proposed bill is calculated to carry out these 
objects. 

The proposition as to inspectors, of course, falls with 
that of the central commission. Each place should be 
required, within a given period, to make a return on 
specified points (and with certain provisions that it be 
submitted to public meetings of inhabitants before trans- 
mission) to the under-secretary, as a basis for comparison 
with future returns. A given number of inhabitants 
might be empowered to make a counter return, if dis- 
satisfied with the one made by the authorities. Such 
permission would be an aid, instead of an obstruction, 
in reference to comparisons of future returns and con- 
sideration of proposed public works. 

The provisions as to the parties who shall execute ' 
the Act in corporate towns (sect. 15) cannot be amended, 
and it appears very desirable that the power of extend- 
ing the boundaries should be given, in order to make 
the works conformable to natural levels, and to extend 
them with an increasing population. 

As to unincorporated districts the machinery pro^ 
posed appears in the main judicious. It does not ap- 
pear, however, wliy the Queen should have the appoint- 
ment of any part of the commissioners to be nominated. 
The number suggested also seems too large. 

It seems very questionable how far it is desirable to 
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split up the metropolis as proposed. The more uni- 
form the operation can be made in one connected dis- 
trict the better. The separateness of the districts of the 
Metropolitan Commissions of Sewers was a principal 
and just ground of recommending their supersedeas. 
It is obvious that the suburban towns would properly 
be under separate authorities. 

Aprovision is included within this bill, (sect. 22,) which 
will be seen, from previous chapters, to involve a con- 
tradiction. It is proposed, namely, to grant Commis- 
sions of Sewers to town councils, &c. of inland dis- 
tricts. As this is a simple impossibility, it is unnecessary 
to discuss its propriety ; but the proposition aflfords an 
illustration of the importance of some care in investi- 
gating the principles of the existing laws before making 
new ones. As powers of drainage, &c., are inde- 
pendently proposed to be given by the Act, it is im- 
possible to understand what it was imagined, by the 
authors of this Act, would pass by a Commission of 
Sewers. 

The next proposition is for incorporating the provi- 
sions of an Act called the "Towns' Improvement Clauses 
Act, 1847" {e\ with the present bill. That Act is one 
passed in the last session, for "paving, draining, cleans- 
ing, lighting, and improving towns," and at present is 
merely theoretical, its action being dependent upon its 
being embodied in other statutes. If it be embodied in 
this, it becomes (if this Act be made general) the law of 
the land, and applied to every town. It is important, 
therefore, to glance rapidly at its provisions. 

It provides for the appointment of surveyor {f) ; 

(e) 10 & 11 Vict. c. 34. lification should be made im- 

(/) Why he is to be approved perative, but they will not be 

by the secretary of state does not thus afforded. 

appear. Some evidences of qua- 
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of inspector of nuisances, whose duties it has ahready 
been shown should be vested m the police authorities j 
and of an officer of health, whose duties are very ill de- 
fined — all that are given to him clashing^ on the one 
hand, with those of the surveyor, on the other, with 
those of the inspector of nuisances. The verification of 
the fact and cause of every death is not niade a part of 
his duties, while it ought to have been the main ob- 
ject of his appointment, if separate from the office of 
coroner, though it would be far better that the two 
should be always combined in one person. 

Provision is made for general plans and levels, and for 
plans of works ; for compensation for lands taken for 
public works ; for construction of public drains, also of 
house drains. With respect to these last it is obvious 
that the health and safety of all require that the ar- 
rangements of every house shall be such that no annoy- 
ance or evil happen thereby to the inhabitants of ad- 
joining houses. The provisions of this Act are, usually, 
sufficiently g-uarded, so as to give the least possible in- 
convenience to landowners and proprietors of houses. 
The erection of cesspools does not seem, however, suffi- 
ciently restricted. On the other hand, the power given 
to enter dwelling-houses for the purpose of opening 
drains, &c., is far too great, and may be made the 
means of great mischief and annoyance. More than 
twenty-four hours' notice ought assuredly to be given ; 
and no notice should be binding unless a good and sus- 
tainable reason is stated on the face of it for supposing 
some actual stoppage in the drain {g). Some power of 



{g) It is most surprising that hours' uotice, any man's house 

such a clause as this should have n^.ay he entered without a 

been allowed to find its way shadow of reason ; and not only 

into any Act of Parliament — a that, but his whole premises be 

clause by which, on twenty-four made,by men over whom he has 
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appeal against the sum charged for house-drainage 
should also be given. 

A most important omission is^ however^ made in these 
provisions as to drainage. It has been already urged 
that the distribution of the drainage is a matter as im- 
portant as its collection. In every and any system these 
two objects should be combined, or it is quite impossible 
either can be effective. The statute of 13 & 14 Charles 
2, c. 2, already cited, offers an example of such com- 
bination, and gives a just rebuke to any modern attempts 
which take the matter up on one side only. 

Provisions are then made as to paving old and new 
streets, and as to improving streets; as to ruinous 
buildings ; as to precautions during the repair of houses 
in streets; and as to the means of objecting to certain 
new works. 

Then follow important powers and rules as to the 
cleansing of streets, and the removal of refuse, and emp- 
tying of (what ought not to be allowed to exist at all in 
towns) cesspools; together with no less important clauses 
as to removal and abatement of many nuisances. All 
these clauses willbe of good service, and many of them are 
very carefully prepared. It is rather remarkable that it is 
here no longer made discretional, as in 9 & 10 Victc 96, 
to summon parties on the medical certificate. It is, 
very properly, imperative. A provision as to graves 
intrudes itself, not very appropriately, between these 

no control, for days in a state of ally. Imagine a set of men 
confusion and discomfort. The turned in, to open that drain, 
Act ought certamly not to be at the present season, or any- 
allowed to be embodied so long other. No one will pretend that 
as it contains such a clause as such powers are reasonable or 
this. Take the following as a proper ; and it is by endeavour- 
case. In the author's residence iug to obtain such that the real 
there passes a drain from the question of sanatory improve- 
house directly under the whole ment runs every risk of being 
lengthof the greenhouae,diagon- burked. 
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sections, apparently by some mistake, being totally un- 
connected with adjoining sections. The only remedy 
for that evil is the prohibition of intramural burials. 

In the exception from any operation, by this statute, 
in restraint of common law remedies for nuisances, 
" prosecution" and " action" alone are named. Had 
nothing been said about the matter, the common law 
remedies would have been unaffected; but it does 
appear by this section that the most important common 
law remedy, that of instant abatement, is taken away. 
This is most important, inasmuch as, though the pro- 
cess here suggested would generally be adopted, in- 
stances may occur, as Lord Abinger remarked in a 
case already cited, in which the delay, even from such 
proceedings, would be dangerous. 

The imperfection of the provisions as to smoke has 
been already noticed. 

Important provisions as to security from fire and as 
to ventilation follow, including regulations as to 
cellars, which will prevent much wretchedness and 
disease ; others, very properly, as to lodging-houses. 

Provisions are then made for lighting and for a 
supply of water. As to the latter, the provisions are 
inconsistent with those contained in the Act now pro- 
posed, as the former give the power of previous inquiry 
to the Commissioners of Woods and Forests. This, 
though perhaps not altogether so objectionable as the 
centralized commission now proposed, is very objec- 
tionable, and on the same general grounds. The par- 
ties interested must certainly be the best judges of what 
is wanted. No inspector or assistant commissioner ever 
did, or ever can, get at the true state of facts, but 
will necessarily be influenced by the parties with 
whom he comes in contact, and whose statements he 
hears. The power, already suggested, for those who 
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dissent to represent the grounds of their dissent to 
the under-secretary, — that thus, if there are sub- 
stantial grounds of complaint, the matter may be fairly 
tried, — affords every protection against any possible 
neglect of the true interests of any body of the com- 
munity. 

Regulations as to slaughter-houses are next made ; 
but there exists none as to the distance at which they 
shall be from dwelling-houses, which is certainly a 
point of sufficient importance to have called for some 
specific notice, as in the Metropolitan Building Act. 

Provisions, many of them important, follow as 
to various special objects, due precautions being 
taken that they shall not be hastily undertaken. 
Among these are the erecting or laying out public 
places of recreation, public baths, and, what is not 
unimportant, public clocks. Others follow as to en- 
tering lands for the" purpose of works; and as to com- 
pelling the completion of works rendered necessary, 
by the Act, to be done by individuals. 

Extended provisions as to rates follow. Owing to 
the misconceptions which exist as to the laws of sewers, 
a distinction is here attempted between what is called 
a sewers rate (which, if it mean anything in this Act, 
must mean a drainage rate) and other rates. This 
distinction is bad. If one rate should be separately 
distinguished, every rate should be so, as no two per- 
sons derive exactly the same degree of benefit from 
either drainage, water, lighting, or paving. But all, 
as members of the same community, and inhabitants of 
one district, derive a common and equal benefit from 
the improvement of the whole place Qi) ; and this divi- 

(h) Thus, though every man all his own drainage may be 

ought to be permitted, under saved, he ought, upon every 

proper regulations, to have jBicess- principle, to pay, notwithstand- 

pool in his own gromids, wherein ing, his share of a general 
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sion of rates only leads to additional expense of ccJIec- 
tion, and additional difficulties of assessment. 

The Act closes, as to its essential parts, with powezs 
to make hy-laws, which may often be useful; fast 
which is, beyond certain limits, a* dangerous power^ as 
tending to introduce all the evils of local Acts. In this 
case it is enacted that such by-laws should be subject to 
approval : had it been made necessary that that approval 
should, in all cases, be given by a judge of one of the 
superior courts of common law, instead of only occa- 
sionally so, the provision would have been much more 
satisfactory. 

It will be perceived that this Act contains many 
important and useful provisions ; and it is only to be 
regretted that they stand at present on the statute-book 
a mere dead letter. But the plan of incorporating hy 
reference one Act in another is, in itself, radically de- 
fective and bad and full of dangerous consequences. 

It will be unnecessary, after what has been said, to 
dwell on the provisions of the proposed measure as to 
officers of health, local surveyors, auditors, or inspec- 
tors. All proper officers ought to be appointed and 
removed by the local authorities only ; a test of qua- 
lifications being always required previous to election. 
Neither is it necessary to dwell on any provisions as to 
notices of works proposed. No other provisions are 
necessary on this subject than those contained in 
the " Towns Improvement Clauses Act." A clause 
might, however, advantageously be added, making it 
imperative on the mayor, or other functionary, to grant 
the use of the town hall, or other public building, for 
public meetings called to discuss the merits of any 
proposed works or plans. 

drainage rate, inasmuch as, nefit from them, as the inhabi- 
though he does not use the pub- tant of a place which they help 
lie drains, he derives every be- to keep clean and healthy. 
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The provisions as to the contracts and liabilities 
under repealed local Acts are matters of course : also 
those as to compensation. It should, however, be pro-^ 
vided, that, if any such contract be found useless, or 
injurious, (x undesirable, it may be rescinded, compen- 
sation being made to the contractor. 

The centralized power is attempted to be carried to 
such an extreme in this measure, that the authorities 
are not even to be allowed to take measures for lighting 
the towns without first obtaining leave of the central 
board. Certainly, if there is any one thing which has 
been generally well done in towns, it is the lighting. 
Tn many towns it could not be better. There are few 
towns in which it is very bad ; and it is only needed 
to give the local authorities power to erect or extend 
works to make it good every where. But this inter- 
meddling of a central board will effectually prevent any 
general improvements in this or any other matter. 

Again, it is to depend, by section 46, on a like per- 
mission first asked and obtained, whether, and what^ 
water-works shall be constructed. An Act of 10 & 11 
Vict. c. 17, called the Waterworks Clauses Act, 1847, 
is proposed to be embodied in this Act, with some ex- 
ceptions. That Act is another of the theoretical Acts 
already namiBd, and contains several excellent pro- 
visions, the principal point being a continual (not an 
intermittent) supply of water, sufficient for all domestic 
purposes, and at a pressure which will carry it to the 
top stories of the highest houses; also a sufficient 
quantity for sluicing drains, cleansing and watering the 
streets, supplying public baths, and supplying fire-plugs. 

By section 47, a power is, very wisely, given (but, 
as usual, clogged with the necessity for the preliminary 
approval of the central board), to buy up water com- 
panies, a power which would advantageously be ex- 
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tended to gas companies. The proposed plan of re- 
deeming" the price to be paid for such works is well 
devised. 

There is contained no provision as to the mode of die 
execution of works. It is certainly of much importance^ 
in order to prevent anything like jobbing, that all 
public works be done, and kept in repair, by contract, 
open to the competition not only of inhabitants, but of 
any parties whomsoever. As a copy of the specifica- 
tions would, in each case, according to the suggestion 
above made, be lodged with the under-secretary, an 
opportunity would be afforded of preventing any im- 
proper arrangements ; which, however, is a danger not 
very likely to befal any town under a general system, 
such as is here urged. The estimates of every public 
work should be submitted to the same ordeal of public 
investigation as is proposed for the proposition of the 
works themselves. With such precautions jobbing 
would be impossible, and any fraudulent expenditure 
equally so. 

No provision whatever is made for the repeal of the 
window-tax. 

It will be perceived, then, that the proposed measure, 
while in its details, as embodied from the Acts which 
have been named, it has too frequent a tendency to the 
theoretical, yet embraces many excellent arrangements ; 
and arrangements which are consistent with the prin- 
ciples of the English common law. It wants, however, 
the all-important character of being a general measure. 
But, what is still more to be regretted and still more 
necessary to be amended, the carrying out of its whole 
scheme rests upon a basis which is wholly unconsti- 
tutional, and in diametrical opposition to every prin- 
ciple of the Common Law of England ; which will be 
fraught with every mischief; ineffectual for good ; and 
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preventive of all improvement. It will be a heavy 
responsibility should the carrying out of objects so 
good and important in themselves be sacrificed to a 
determination to make this scheme an essential part of 
the proposition. But it is, at any rate, to be hoped 
that such a system of Centralization will not be suffered 
to be imposed upon the people of England, under any 
pretext, or in any shape. Every man who desires to 
fulfil his duty to his neighbour and his country will 
anxiously desire to see, and aid in, the work of sanatory 
improvement. Should the insisting on this centraliz- 
ing system lead to the postponement of such a digested 
scheme, under legislative sanction, as it has been en- 
deavoured to be shown might be framed in full ac- 
cordance with the long-recognized principles of the law 
of England ; then, though the hopes of the country 
will have been disappointed, it will have to be remem- 
bered that the law which has so long recognized those 
principles is not dead. Though too much forgotten, 
and too seldom invoked, it is capable, even in its 
present state and with its existing machinery, of much 
and most important action. And for the wide diffusion, 
by even its now existing means, of an improved 
sanatory condition; for the removal of wide-spread and 
numerous causes injurious to public health ; and thus 
for the important elevation of the physical, and there- 
fore of the moral, welfare of the people, it needs but 
that every man should continually repeat, and strive 
actively to impress upon his neighbour, " let the law 

BE UPREARED *. LET THAT WHICH IS UNLAWFUL BE 
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ABATEMENT (see Nuisance). 
ACTS, local, bad, 8. 

how obtained, 9, 79. 

when justifiable, 10, 114. 
AIR, corrupting, a nuisance, 19. 

fresh and pure, every man entitied to, 20. 
APOSTOLIC CURSE on breakers of Magna Charta, 110. 
ATMOSPHERE, how vitiated, 12. 

causes of vitiation, 12. 
ATTORNEY-GENERAL, duty of, 129. 

BATHS AND WASHHOUSES, 118. 

BEDFORD LEVEL, 86. 

BENCH (Queen's), means of enforcing general law, 129. 

BURIAL, 62. 

in cities and towns, 62, 63, 134. 

in churches, 62. 

CALCEI, or cawsey, what is, 75, n. 

CENTRALIZATION, system of, unconstitutional and pernicious, 
10, 116, 123, 126, 127, 137, 138. 
CESSPOOLS, 64, 132. 

when should be prohibited, 66. 
when allowed, 66, 136, n. 
COMMISSIONS of sewers, historical review of, 67, Sec. 
can make no new works, 69, 77, 86, 94. 
true functions of, 67, 70, 76. 
what works within jurisdiction of, 72, 73, 76, 93. 
subject to law, 76. 

powers of, often exceeded, 73, 76, 79, 81, 94. 
•xteoflkm of powers dangerouf, 81. 
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COMMISSIONS of sewers, supersedeas of, 81. 

important true functions of, 82. 
COMMON LAW, effectual for removal of nuisances^ 29. 

care of, for Public Health, 122. 

must be preserved, 30, 134. 

bulwark of liberties, 4, 78 & n. 
CONTRACT, works by, 97, 138. 
CORONER, duties of, 58. 

principle of law as to, 60. 
CURSE, apostolic, on all breakers of Magna Charta, 110. 

DEATH, verification of fact and cause of, 67, 132. 
DEEPING FENS, 85. 
DISCRETION, the "herb of grace," 79. 
DITCHES on side of road, 90. 
DOMICILIARY VISITS to be resisted, 44, 132. 
DRAINAGE, 12. 

and sewerage incompatible, 79. 

what true is, 84. 

historical review of, 89. 

under Highway Act, 99. 

application of produce of, 95, 105. 

provisions for, 96. 

and application of, should always be combined, 
82, 99, 133. 

of streeted towns and coimtry towns different, 101, 
104. 

new schemes of, immature, 102, 103, n. 

who should superintend, 106. 
DRAINS not named in any statute of sewers, 76, n. 
named in old statutes, 84. 

EMPIRICAL law-making, 4, 35, 38, 44, 120, 122, 131. 
ENGINEERS, who most competent, 103. 
ENTERPRISE, important to encourage, 10, 116. 

depressed by system of centralization, 116, 127. 
EXCISE LAWS, mischiefs of, 32, 116. 

FILTH, a nuisance, 18, 26. 

GENERAL MEASURE necessary, 7, 124. 
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GENERAL MEASURE, eflfect of, 11, 126. 
GOVERNMENT (see Centralization ^ Local, §•<?.) 

measures of, 122, 130. 

defects of proposed measures of, 123, 132, 138. 



HEALTH, officer of, 61, 132. 
HIGHWAY ACT, 36, 99. 

imperfect, 37, 99. 

nuisances removable under, 36. 
HIGHWAYS, recognized by Common Law, 39, 40, n. 

historical review of law as to, 90. 
HOGSTYE, a nuisance, 17. 



IMPERATIVE, all ministerial duties should be, 37, 47, 61, 99, 101. 
INDICTMENT for nuisance, 27. 
INSPECTOR of nuisances, 43. 



JOBBING, prevention of, 138. 



LAW, certainly of, all-important, 3, 78. 

ignorance of, caused by multitude of statutes, 3, 122. 

empirical, 4 (see Bmpirical LaW'-maMng,) 

"judge-made," 4. 

English, favours liberty, 6, 32. ' 

care of, for pubUc health, 29, 122. 

general, means of enforcing, 128. 

existing, efficiency of, 29, 139, (and see titles Nuisance, 
Common Law, Sfc.) 
LANDLORD AND TENANT, respective duties of, should be 

distinguished, 52. 
LEET (Court) presentment at, 27. 

decline of activity to be regretted, 91. 
LIBERTY, law of England favours, 6. 

what is derogative of, 32. 
LIGHTS, obstructing, a nuisance, 17. 
LONDON AND WESTMINSTER, cleansing, &c. of, 93. 
LOCAL ACTS, radically bad, 7, &c., 81, 123. 
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MAGNA CHARTA, 110. 

enforced under apostolic cone, 110. 
MANURE, produce of drainage the best, 105. 

value of, to poor man, 106. 
MICROPHOBIA, 104 n, 127. 

NEW RIVER, 114. 
NOVELTY, love of, 102, 103, ». 
NUISANCES, 12, 15. 

law as to, misconceived, 16. 

definition of, 16. 

common and special, 16. 

instances of, 17, 18. 

no time can legitimate, 21. 

remedies for, 24. 

abatement of, by party, 24. 

where previous notice necessary, 26. 

indictment for, 27. 

at common law, 15. 

under statutes, 31. 

removal of, not any derogation of liberty, 34. 

removal of, under 9 & 10 Vict. c. 96, 46, 107. 



OFFICERS should be chosen by local authorities, 103, 196. 



PARLIAMENT, ACTS OF, care necessary m makmg, 6, 36, 30. 
modem, careless, 39, 44, 45, 101, 
122, 131. 
PAUL'S ST., Dangerous attempt to obtain local Act, eight miles 

round, 10, 81, 102. 
PEACE, clerk of, plans deposited with, 106. 
PIPES, glazed, evils of, 105, n. 

suggestion to improve, 105, n. 
PLANS of towns, &c., 106, 129. 

of works, &c., 129. 
POLICE ACT, 40. 

power in as to nuisances, 41. 
defects of, 42. 
POLICE should have power to abate nuifan^es, 43. 

should have duty of observing all nuisances, 43. 
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PRACTICAL MEASURES, importence of, 54, 107, 123. 

PRESENTMENT of nuisance, 27. 

PUBLIC HEALTH, a general question, 3, 8, 124. 

involves constitutional principles, ib. 

how any measure should be framed, 123. 

RAIN, how much falls, 117. 
means of saving, 118. 
RATES, uniformity of, 136. 
Sewers*, 70, 78, n. 
REMEDIES for nuisances, 24. 
public, 27, 28. 
private, 24, 28. 
RESPONSIBILITY, individual and local, important, 10, 127. 



SANATORY question, importance of, 5, 7. 

necessity for caution in legislating upon, 7. 
Stat. 12 Rich 2, c. 13, on, 22. 
measure, means of enforcing, 129. 

how endangered, 11, 123, 133 n, 139. 
S-ffi-W^RS, what are, 67, 76, 80. 
SEA, protection against, 67, 72. 
SEWERS, misconceptions as to, 66. 

no connection with drainage, 66. 
meaning of word, 67. 

every man bound to repair those on his land, 70, 76. 
how perverted to drainage, 80. 
should be retained, 82. 
SHORE, common, what, 92, n. 
SMELL, unwholesome, a nuisance, 19. 
SMITH, WILLIAM HAWKES, on pubUc baths, &c. 118, n. 
SMOKE NUISANCE, 46. 

prevention of should be peremptory, 46, 
134. 
STATUTES cited:— 

Magna CJuirta, 110. 
4Edw. l,st.2, p. 58. 
13 Edw. 1, c. 6, p. 90. 
12 Rich. 2, c. 13, p. 22, 46, 92. 
26 Edw. 3, c. 4, p. 110. 
46 Edw. 3, c. 2, p. 110. 
1 H. 4, c. 12, p. 110. 
H 
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STATUTES cited :— 

6 H. 6, c. 5, p. 67. 

12 Edw. 4, c. 7, p. 110. 
23 H. 8, c. 5, p. 71. 

36 H. 8, c. 10, p. 112. 

1 Mary 1, Bt. 3, c.ll, p. 72. 
2&3Ph. &M. c. 8,p. 91. 
oEliz. c. 13, p. 91. 

18 Eliz. c. 10, p. 91. 
43 EUz. c. 11, p. 84. 
3 Jac. 1, c. 14, p. 73. 

3 Jac. 1, c. 18, p. 113. 

4 Jac. 1, c. 12, p. 114. 

4 Jac. 1, c. 13, p. 88. 

13 & 14 Car. 2, c. 2, p. 77, 93, 133. 
13&14Car. 2,c. 6, p. 91. 

15 Car. 2, c. 17, p. 85. 

16 & 17 Car. 2, c. 11, p. 85. 

2 & 3 W. & M. St. 2, c. 8, p. 77, 93. 

3 Geo. 4, c. 126, p. 40. 

4 Geo. 4, c. 95, p. 40. 

3 & 4 Will. 4, c. 22, p. 76. 

5 & 6 Wm. 4, c. 50, p. 36, 100. 

5 & 6 Will. 4, c. 59, p. 55. 

5 & 6 Will. 4, c. 76, p. 46. 
2 & 3 Vict. c. 47, p. 41. 

2 & 3 Vict. c. 71, p. 46. 

6 & 6 Vict. c. 14, p. 58. 

7 & 8 Vict. c. 84, p. 54. 

9 & 10 Vict. c. 74, p. 120. 

9 & 10 Vict. c. 96, p. 46, 107. 

10 & 11 Vict. c. 17, pp. 116, 137. 
10 & 11 Vict. c. 34, pp. 45, 131. 
10 & 11 Vict. c. 61, p. 120. 

10 & 11 Vict. c. 89, p. 41. 
SUMMARY JURISDICTION, derogation of Uberty, 34. 
SURVEYOR of highways, powers of, &c. 37, 100, 107. 



THAMES, watercourses falling into, 73. 
THEORETICAL remedies, dangerous, 7, 54, 123, 133, n. 
acts of parliament, 56. 
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TOWNS, streeted, drainmg of, 101, 104. • 

country, draining of, 101, 105. 
TRADES, what are nuisances, 17. 

lawful, not become nuisances by growth of neighbour- 
hood, 20. 
TRENCHES, what are, 68. 
TURNPIKE roads, a nuisance, 39. 

acts, provisions in as to nuisances, 40. 
VIEW, actual, of body necessary by coroner, 68. 

WATERCOURSES, polluting, a nuisance, 17, 110. 
WATER, importance of supply, 109, 116, 137. 

purity of, secured by common law, 110, 111. 
artificial supply of, 112. 
companies, acts for, 114. 

government not competent to manage, 114, 

the attempt dangerous, 115. 
a public benefit, 114. 
rain, waste of, 117. 
WINDOW TAX, unconstitutional, 33. 

repeal of, neglected, 138. 
WRITS for abatement of nuisances, 28. 
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